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Greetings, Colleagues.  Welcome to the first installment of a series of internal bulletins from the MCCCD Affirmative Action/Equal Employment Opportunity Office.  The purpose of these editions is to keep you informed of the latest developments in the area of AA and EEO; and provide tools, guidance, and information on contemporary issues facing MCCCD Human Resources; and to help you better perform your functions as HR Professionals.  The topic discussion is intended to be a quick read; but succinct enough to be informative and relevant.

We hope you find these updates useful.  Watch for future AA/EEO Bulletins on a variety of topics as well as our upcoming Department Newsletter.  

We encourage you to recommend items for future issues.  Let us know what you think!


"BILINGUAL SPANISH PREFERRED"
There have been increasing requests, on Job Requisitions, seeking "bilingual Spanish" as a desired qualification.  The Employee Services Department and the AA/EEO Office review all such postings prior to public announcement.  The reason for this scrutiny is to ensure that MCCCD is not unnecessarily or inappropriately limiting potential qualified applicants; and to maintain compliance with AA and EEO regulations.  Although we recognize the changing demographics of our population, we must ensure equal opportunity for all.

Employers may seek foreign language requirements in order to communicate with customers (students), clients, or fellow co-workers.  Unless, though, the foreign language skill can be justified through business necessity, it can not be utilized as a criteria to either "screen in" or "screen out" potential candidates.

With American society growing more diverse, employers have increasingly required that some employees be fluent in languages other than English. For example, a program or activity that provides services to Spanish-speaking customers might have a sound business reason for requiring that some of its employees speak Spanish. As with English fluency requirements, requirements for fluency in foreign languages must actually be necessary for the positions for which they are imposed.¹ 

In the Matter of Lucky Horse Fashion2, a position of sewing machine repairer included requirements for the ability to speak three Chinese dialects. To justify the requirement, the employer submitted evidence that only ten percent of its workforce could communicate sufficiently in English to convey a machine problem to the repairer. In an administrative ruling from the United States Department of Labor, it stated, "the result of permitting an employer to establish business necessity for a foreign language, solely because all of its employees only speak a foreign language, is to create a self-perpetuating foreign labor force that, as a practical matter, excludes all but a few US workers ...".  

This decision relied on the two-pronged business necessity test, in a prior ruling, to justify the restrictive job requirement3:
(1)  whether the requirement bears a reasonable relationship to the occupation in the context of the employer's business; and
(2)  whether the requirement is essential to perform the job duties in a reasonable manner.
In another case, the employer did not establish a business necessity when they asserted that 98% of employees speak Spanish, but did not state that they did not also speak English4 . In other words, even though some of our programs and services target those whose first language is not English, it is not enough to solely say that they speak Spanish.  We must also indicate that they do not speak English or have limited English proficiency.

Once it is determined that there is a legitimate business necessity to add the foreign language requirement, the process does not stop there.

Many candidates say they are bilingual, but are they bilingual in financial transactions or technical terminology? It is important to clarify that a bilingual employee not only speaks a second language fluently, but also has knowledge of the proper vocabulary in that language for the position.  We recommend:
· Know the specific language requirements needed before starting the search for a bilingual employee.  Do you want the employee to be proficient in both English and Spanish, for example?
· Consider administering an oral and/or written exam in the particular language skill needed.  The tests should focus only on the required subject matter for the position.
· Use traditional as well as nontraditional methods to recruit and find bilingual applicants.  The traditional method to find bilingual applicants is placing an employment announcement in the newspaper.  However, other methods that often are used include notifying a targeted group's local organization, churches, and publications that serve them.


1  EEOC Compliance Manual - Section 13.
2  1997-INA-012 (August 22, 2000)
3  1988-INA-84 (February 8, 1989)
4  McKowski's, 94-INA-266 (June 22, 1995)

This bulletin is not to be construed or inferred as legal authority or advice.  It is intended for informational purposes only.
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