
  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

NOTE: 

BLACK font is the basic Owner/Consultant Agreement. 
 

Where additional editing is required within only the basic Owner-Consultant agreement, 

the section requiring modification is marked with a < or double underline, then followed 
by the words or phrase that needs to be inserted, or editing/decisions being required. 

 

BLUE is for the edits/adds that we need to make for the Agreement with changes for 

EXTENDED SERVICES. 

 

RED is for the edits/adds that we need to make for the Agreement with changes for 

CONSTRUCTION MANAGER AT RISK. <abcd efg hijkl mno >shows the extend of the 
additional editing of the Basic Agreement that needs to be coordinated, edited or 

deleted when adding the RED ITEMS for the CMAR version. 
 
Make any necessary edits and deletions- in some sentences both are required- and 

then ñSelect allò, remove any double underlining only (leave single underlines IN) and 

change all color to BLACK font for the entire document. Then, double check page and 
paragraph breaks (NO automatic breaks are inserted!) before printing. 
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TERMS AND CONDITIONS OF AGREEMENT BETWEEN  

OWNER AND CONSULTANT  

 

ARTICLE 1 
 

CONSULTANT'S SERVICES AND RESPONSIBILITIES 
 
The Consultant shall cooperate fully with the Owner and the Contractor in the design and 
construction of the Project. Called the "Project Team", the Contractor, the Owner, and the 
Consultant shall cooperatively work together during all phases of the Project in which they 
are involved to achieve timely completion of the Project within the Owner's Project 
Budget. The Contractor and Consultant team will share leadership during the design (pre-
construction) phase for all cost, schedule, or alternative systems issues and on all matters 
relating to construction. 
 
ñContractorò means the Construction Manager, Construction Manager at Risk or any 
replacement Construction Manager or, if the Owner terminates the contract with the 
Construction Manager and elects to proceed on a design-bid-build basis, it means the 
design-bid-build contractor. 
 

1.0 BASIC SERVICES TERMS AND CONDITIONS 
 

1.0.1 The Consultant agrees to provide the services as set forth in Exhibit C, as 
Basic Services, and shall be compensated for these services as mutually agreed between 
the Owner and Consultant. The Consultant's Basic Services consist of the multiple 
phases described in Paragraphs 1.0 through 1.5.22 and include normal civil (including 
site surveys), structural, mechanical and electrical engineering and landscape design 
services and any other services included in Article 15 as part of the defined Basic 
Services. 
 

1.0.2 If the Owner requests the Consultant to provide additional work, or if the 
Consultant believes that the work requested is not included in the Basic Services defined 
in this Agreement, the Consultant must receive written authorization prior to proceeding 
with the additional work.  All work provided without this authorization is done at the 
Consultantôs risk and cost. 
 

1.0.3 The Consultant shall exercise the generally accepted standard of care in 
complying with current applicable local and State laws, statutes, ordinances, rules, 
regulations, building and construction codes, including locally adopted amendments to 
the codes, and with generally accepted design and engineering standards.  When no 
local or State codes apply, the current edition of the International Building, Plumbing and 
Mechanical Codes, National Electrical Code, applicable State and Federal safety and 
health laws, State of Arizona Fire Code, and National Fire Protection Association 
Standards in effect on the date this contract is executed shall apply.  The Consultant must 
confirm the applicable codes and determine the authority(ies) having jurisdiction prior to 
beginning the work. Where the requirements of similar applicable codes are in conflict, 
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the most stringent code requirement for the particular situation shall govern. If the local 
municipal or governing code authority has assumed Fire Code review and jurisdiction 
from the State Fire Marshal, the local authorityôs Fire Code shall be used and the project 
shall be submitted to the local authority for Fire Code review in place of the State Fire 
Marshalôs office. <The Salt River Pima-Maricopa Indian Community retains design review, 
code review and building permit authority for Scottsdale Community College work. 
 

1.0.4 Unless otherwise provided in this Agreement, the Consultant and the 
Consultantôs sub-consultants shall have no responsibility for the discovery, handling, 
removal or disposal of or exposure of persons to hazardous materials or toxic substances 
in any form at the Project site. During any phase or portion of this contract, if the 
Consultant discovers or suspects previously unidentified hazardous materials, he shall 
notify the Owner in writing immediately.  
 

1.0.5 In designing the Project and preparing the design, Drawings and Specifications, 
the Consultant shall use due care and shall comply with all requirements of Chapters 4 
and 6 of Title 34, and Chapters 9 and 23 of Title 41, Arizona Revised Statutes, relating to 
the design and construction of buildings; Section 504 of the Rehabilitation Act of 1973; 
Titles II, III and IV of the Federal Americans with Disabilities Act as they relate to physical 
access and use of this proposed facility. Unless otherwise indicated in this Agreement, 
the Consultant shall have no obligation to provide design improvements to the path of 
travel serving this work nor to areas beyond the work of this Agreement.  Where the 
requirements of similar applicable codes are in conflict, the most stringent code 
requirement for the particular situation shall govern. 
 

1.0.6 In designing the Project and preparing the plans for new buildings (remodeling 
projects need not comply with this paragraph), drawings and specifications for projects 
over six thousand square feet, the Consultant shall comply with all requirements of A.R.S. 
Section 34-452 relating to solar energy. Included will be (a) evaluation of proper site 
orientation (b) utilization of active and passive solar energy systems for space heating 
(c) utilization of solar water heating and (d) utilization of solar day lighting devices as 
defined in A.R.S. section 44-1761. Life cycle costing shall be used to evaluate all solar 
energy and energy conservation design, equipment and materials that are considered. 
The life cycle costing requirements state that solar energy and energy conservation 
design, equipment and materials shall be used if the simple payback is eight years or 
less. If the useful life of a product is less than eight years, the simple payback shall be 
equal to or less than the useful life of the product.  A written evaluation whether the 

utilization of solar devices would be cost effective shall be deemed a BASIC SERVICE.  If 
a detailed study for solar energy use is required, the cost for the study will be considered 
an additional reimbursable expense.  

 

1.0.7 Energy Conservation, Sustainability and Environmental Responsiveness 
 
Per District Design Guidelines, all new construction shall use principals of energy 
efficiency and sustainability to the fullest extent possible, consistent with budget 
constraints and programmatic requirements. While not seeking LEED or other national 
certifications at this time, the District seeks to evaluate these programs, develop a 
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reasonable response and self-certify to LEED Silver, Labs21 or other appropriate criteria. 

All designs shall incorporate the energy conservation standards required by A.R.S. 

Section 34-451 shall comply with all requirements of ASHRAE/IESNA 90.1 (most current 
edition) Energy Standards, including all issued amendments and updates. A written 

summary of compliance with the ASHRAE Standard effective shall be deemed a BASIC 

SERVICE. If a detailed study is required, the cost for the study will be considered a 
reimbursable expense. 
 

1.0.8 The Consultant is responsible to the Owner for any services designed, 
approved, certified or accepted by its sub-consultants, agents and employees. 
 

1.0.9 The Owner and Consultant may reasonably rely upon the information 
contained in this Article in determining the Consultant's compensation. Both parties, 
however, recognize that such information may change and, in that event, the Owner 
and the Consultant shall negotiate appropriate adjustments in schedule, compensation 
and Change in Services in accordance with Paragraph 1.0.10. 
 

1.0.10 Changes In Services  
 
Change in Services of the Consultant, including services required of the Consultant's 
sub-consultants, may be accomplished after execution of this Agreement, without 
invalidating the Agreement, if mutually agreed in writing, if required by circumstances 
beyond the Consultant's control, or if the Consultant's services are affected as 
described in Subparagraph 1.7, Adjustments to Compensation and Additional Services. 
In the absence of mutual agreement in writing, the Consultant shall notify the Owner 
prior to providing such services. If the Owner deems that all or a part of such Change in 
Services is not required, the Owner shall give prompt written notice to the Consultant, 
and the Consultant shall have no obligation to provide those services. Except for a 
change due to the fault of the Consultant, Change in Services of the Consultant as 
described in Article 1.7 may entitle him to an adjustment in compensation. 
 

1.0.11 Project design shall comply with the Ownerôs design standards available on 
their website: 
http://www.maricopa.edu/facilitiesplanning/docs/PartI-MCCCD_Design_Guidelines.pdf  
http://www.maricopa.edu/facilitiesplanning/docs/PartII-Learning_Space_Design_Guidelines.pdf  
http://www.maricopa.edu/facilitiesplanning/docs/FM_Global_Standard.pdf 
http://www.maricopa.edu/facilitiesplanning/docs/FM_Global_Guide.pdf 
 

1.0.12 The Consultant will prepare all documents, reports, drawings and specifications, 
and other project related work in accordance with the generally accepted standard of 
care, and acknowledges and agrees that review or approval by the Owner of these 
documents in no manner whatsoever relieves the Consultant of responsibility for 
preparing them in accordance therewith.  Notwithstanding any other provisions, the 
Consultant agrees to indemnify the Owner and hold the Owner harmless from any and all 
claims, damages, losses, and expenses (specifically including, but not limited to, court 
costs and attorney's fees) arising out of, or resulting from Consultant's and his sub-
consultantsô negligent acts or omissions in connection with the Project. 

http://www.maricopa.edu/facilitiesplanning/docs/PartI-MCCCD_Design_Guidelines.pdf
http://www.maricopa.edu/facilitiesplanning/docs/PartII-Learning_Space_Design_Guidelines.pdf
http://www.maricopa.edu/facilitiesplanning/docs/FM_Global_Standard.pdf
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1.0.13 <Refer to Paragraph 1.6 and Exhibit E for Services to be provided as 

Consultantôs Basic Services associated with Extended Services.> Refer to <Paragraph 
1.6 and Exhibit E and Exhibit F for Services to be provided as Consultantôs Basic 
Services associated with Extended Services and> Exhibit G for Services to be provided 
associated with the Ownerôs Construction Manager at Risk agreement. 
 

1.1 PROGRAMMING AND SCHEMATIC DESIGN PHASE 
 

1.1.1 The Consultant shall review the Education Specification furnished by the 
Owner to ascertain the requirements of the Project and shall review the understanding of 
such requirements with the Owner. 
 

1.1.2 Where requested in Exhibit C, the Consultant shall provide programming 
services to expand upon the information provided in the Education Specification as part of 
Basic Services. 
 

1.1.3 The Consultant shall provide a preliminary evaluation of the program and the 
Project budget requirements, each in terms of the other, subject to the limitations set forth 
in Subparagraph 3.2.1.  Unless specifically directed otherwise by the Owner, the budget 
shown in Appendix A shall establish the limitations of the scope of the work.  Following 
review of the Education Specification and the programming phase, if required, the 
Consultant shall delineate in writing what changes or reductions to the program may be 
required to complete the project within the proposed budget.  At his option, the Owner 
may provide additional funding to meet the full programming need. 
 

1.1.4 The Consultant shall review, solicit and receive comments and 
recommendations from the Owner and Contractor regarding the initial program and 
approaches to design and construction of the Project and jointly decide with the Owner 
and Contractor the method best suited to meet the Ownerôs needs and the construction 
budget.  Following this review, unless the Owner is notified otherwise in writing, within one 
week of the review, the Consultant agrees to the following: 
  
 a. Accepts the Owner's program and budget, 
 b. Design the project within the budget, 

 c. At his own expense, re-design the project as necessary until <construction 

bids are> the GMP is within the Ownerôs budget.  
 
The budget referenced is defined in Exhibit A and is tied to the Education Specification 
provided to the Consultant as referenced in Exhibit D. Significant changes to the project 
scope, Education Specification or unforeseen conditions may require adjustments to this 
budget and negotiated fee. 
 

1.1.5 Based on the mutually agreed upon program and Project budget requirements, 
the Consultant shall prepare, for review by the Contractor and approval by the Owner, 
Schematic Design Documents consisting of drawings and other documents illustrating the 
scale and relationship of Project components. 
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1.1.6 The Consultant shall submit to the Owner a Statement of Probable 
Construction Cost based on current area, volume or other unit costs. The Consultant shall 
provide his own independent estimate review, or reconcile and agree with the Estimate of 
Construction Costs as developed by the Contractor, within the amount of the Owner's 
Project Construction Budget (CCAP, the Construction Contract Award Price/Guaranteed 
Maximum Price, as shown in Exhibit A). This reconciliation shall provide an estimate 

variation not greater than 5% between the Contractor's estimate of construction costs and 
the Owner's Project Construction Budget. The Contractorós estimate of construction costs 
must be reconciled within the Owner's Project Construction Budget before the Design 
Development phase may begin. 
 

1.2 DESIGN DEVELOPMENT PHASE 
 

1.2.1 Based on the approved Schematic Design Documents and any adjustments 
authorized by the Owner in the program or Project budget, the Consultant shall prepare, 
for review by the Contractor and approval by the Owner, Design Development Documents 
consisting of drawings and other documents to fix and describe the size and character of 
the entire Project as to architectural, structural, mechanical and electrical systems, 
materials and such other elements as may be appropriate. 
 

1.2.2 The Consultant shall submit two sets of documents to the Owner for use by the 
Owner's insurance carrier and all fire underwriting agencies that have an interest in the 
Project. If insurance requirements materially affect the construction cost of the Project, 
the Consultant shall notify the Owner immediately, who shall provide the final instructions 
or adjustments to the project budget or scope. 
 

1.2.3 The Consultant shall submit to the Owner a further Statement of Probable 
Construction Cost. The Consultant shall provide his own independent estimate review, or 
review, reconcile and agree with the Estimate of construction costs as developed by the 
Contractor, within the amount of the Owner's Project Construction Budget. This 

reconciliation shall provide an estimate variation not greater than 2½% between the 
Contractor's Estimate of Construction Costs and the Owner's Project Construction 
Budget. The Contractor's estimate of construction costs must be reconciled within the 
Owner's Project Construction Budget before the Construction Documents phase may 
begin. 
 

1.3 CONSTRUCTION DOCUMENTS PHASE 
 

1.3.1 Based on the approved Design Development Documents and any further 
adjustments in the scope or quality of the Project or in the Project budget authorized by 
the Owner, the Consultant shall prepare, for review by the Owner and Contractor, 
Construction Documents consisting of Drawings and Specifications setting forth in detail 
the requirements for the construction of the Project.  The Consultant shall obtain new 
computer files of the specificationsô boilerplate or other Owner furnished sections from the 
Owner for each project.  Sections from previous projects or re-edited sections shall not be 
used.  Revisions or changes to the Documents as required by a governmental plan 
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review authority or by the Ownerôs private plan review consultant shall be the 
responsibility of the Consultant team as part of BASIC SERVICES. 
 

1.3.2 The Consultant shall assist the Owner and Contractor in the preparation of the 
necessary bidding information, bidding forms, the Conditions of the Contract. Multiple bid 
packages may be required by the Owner and Contractor in order to meet required 
completion or installation deadlines. If the Work is to be done in phases, complete sets of 
bid packages shall be developed for each phase. If not contemplated as part of this 
original Agreement, the additional cost to provide and administer multiple bid packages 
will be considered as Additional Services per Paragraph 1.7. 
 

1.3.3 The Consultant and Contractor shall advise the Owner of any adjustments to 
previous Statements of Probable Construction Cost indicated by changes in requirements 
or general market conditions. 
 

1.3.4 The Consultant shall be responsible for filing documents required for the 
approval of governmental authorities having jurisdiction over the Project, independent 
code and plan review organizations, or designated by the Owner.  The Owner and 
Contractor will lend needed assistance and pay permit or other fees. 
 

1.3.5 The Consultant shall submit to the Owner a final, pre-bid Statement of 
Probable Construction Cost. 
 

1.3.6 The Consultant shall reconcile and agree with the Estimate of Construction 
Costs or Guaranteed Maximum Price (GMP) as developed by the Contractor, within the 

amount of the Owner's Project Construction Contract Award Price. If the <total of all of the 
lowest bona fide proposals by Contractors plus estimates of additional construction costs 

as estimated by the Consultant> estimate of construction costs as provided by the 
Contractor exceeds the Construction Contract Award Price of the Project as set forth in 
the approved Budget shown in Exhibit A, then the Consultant shall, at its sole cost and 
expense, revise the Drawings and Specification as may be required by Owner to reduce 
or modify the quality or quantity, or both, of the Work so that the total construction cost of 
the Project shall not exceed the total Construction Contract Award Price /GMP.  
 

1.4 BIDDING OR NEGOTIATION PHASE 
 

1.4.1 The Consultant, following the Owner's approval of the Construction Documents 
and of the latest Statement of Probable Construction Cost, shall assist the Owner in 
obtaining bids or negotiated proposals, and assist in awarding and preparing contracts for 
construction.  
 

1.4.2 The Consultant shall submit the Contract Documents to the State Fire 
Marshal, independent code and plan review organizations, and other government 
authorities having regulatory review, filling out all filing applications as necessary.  The 
Owner will pay for all permit, and review fees.  The Consultant also shall set up and 
attend all necessary or suggested preliminary review meetings with authorities. 
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1.4.3 After the Owner accepts the Construction Documents and the latest 

Statement of Probable Construction Cost /GMP, <the Consultant shall assemble the 

Construction Documents for distribution to potential bidders.>  the Consultant shall 
prepare complete bid packages for the Contractorôs use for each portion of the Work to 
be bid separately and, if the Work is done in phases, complete sets of bid packages for 
each phase. Such acceptance of the Construction Documents by the Owner shall not 
constitute approval for the adequacy of the Construction Documents and shall not 
relieve the Consultant of the responsibility for design deficiencies, errors, or omissions.   
 

1.4.4 The Consultant shall provide written interpretations and clarifications of the 
Construction Documents, preparing and distributing to the Contractor any addenda to 
the Construction Documents required for the pricing of the Work. The Owner shall 
review all addenda prior to issue by the Consultant.  No addenda shall be issued less 
than forty-eight hours before bids are due.  
 

1.4.5 Provide such other reasonable assistance to the Contractor and Owner, 
including reviews of alternate materials, assemblies or other ñPrior Approvalò requests 
from contractors, subcontractors and suppliers.  
 

1.4.6 If requested, assist the Owner in awarding and preparing contracts for 
construction. 

 

1.4.7 If the Owner requests such advice from the Consultant, the Consultant shall 
advise the Owner on the selection of the Contractor and acceptability of subcontractors 
and material suppliers proposed by the Contractor if a pre-qualification process is used.  
 

1.5 CONSTRUCTION PHASE--ADMINISTRATION OF THE CONSTRUCTION 

   CONTRACT 
 

1.5.1 The Construction Phase will commence with the <Notice to Proceed with the 

construction> Owner's acceptance of the Contractor's Guaranteed Maximum Price 
(GMP), or the Notice to Proceed for the Contract for Construction if the Owner elects to 
proceed on a design-bid-build basis per Paragraph 3.2.5, and, together with the 

Consultant's obligation to provide BASIC SERVICES under this Agreement, will terminate 
when final payment to the Contractor is made, or ninety days after the Date of Substantial 
Completion of the Work, whichever occurs first. 
 

1.5.2 Unless otherwise provided in this Agreement and incorporated in the Contract 
Documents, the Consultant shall provide administration of the Contract for Construction 
as set forth below. The duty of the Consultant to perform Construction Phase services is 
neither satisfied nor affected in any respect by the presence on the site of any other 
agent, representative, consultant, or employee of the Owner. 
 

1.5.3 The Consultant will be the representative of the Owner during the 
Construction Phase, and shall advise and consult with the Owner during construction 
and as is reasonable during the warranty period.  Instructions to the Contractor will be 
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forwarded through the Consultant.  The Consultant shall have authority to act on behalf 
of the Owner only to the extent provided in the Contract Documents unless otherwise 
modified by written instrument. 
 

1.5.4 The Consultant and each of his sub-consultants, as is appropriate, shall make 
visits to the site to observe and familiarize himself with the progress and quality of the 
Work and to determine whether the Work is proceeding in accordance with the Contract 
Documents.  Based on the complexity and nature of the work and upon the stage of 
construction, the Consultant shall determine the frequency and duration of his site visits, 
including those of the sub-consultants, to make such inspections as will determine 
whether the Work is proceeding in accordance with the Contract Documents. The 
Consultant and sub-consultants shall exercise reasonable skill and care in observing the 
progress and quality of the Work to determine what work should be rejected as not 
conforming to the Contract Documents.  The Consultant shall keep the Owner informed 
of the progress and quality of the Work, and shall reject work that he knows does not 
conform to the Contract Documents, applicable codes, statutes, standards, or generally 
accepted standards of practice in the consultant's profession and construction industry. 
The Consultant shall notify the Owner and Contractor of the reasons for rejection in 
writing.  
 
At a minimum, specific site observations shall be made at the times of: 
 

1. Before foundation placement 
2. Before concrete floor slab placement 
3. Before backfill of underground utilities 
4. At completion of rough-in of mechanical, plumbing or electrical systems 
5. Before closing interior and exterior walls 
6. Before installing the ceiling system 
7. Punch list and review for completion of the punch list 

 
Copies of the Consultantôs field reports shall be provided to the Owner.  All field reports 
shall contain at a minimum, independent observations and recording of a description of 
the work taking place at the time of the observation, weather conditions, whether the 
project appears to be proceeding adequately compared to the approved contract 
schedule, field instructions issued to the Contractor, an estimate of manpower by trade 
present at the time of the observation, field instructions issued to the Contractor, and any 
other relevant project issues specifically noted by the Consultant. 
 

1.5.5 The Consultant shall not have control or charge of and shall not be responsible 
for construction means, methods, techniques, sequences or procedures, or for safety 
precautions and programs in connection with the Work, for the acts or omissions of the 
Contractor, subcontractors or any other person performing any Work, or timely 
performance of, or failure to, carry out the work except to the extent that the contractorôs 
delay or failure was unjustifiably caused by the Consultant. 
 

1.5.6 The Consultant shall at all times have access to the Work wherever it is in 
preparation or progress. 
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1.5.7 The Consultant shall recommend to the Owner the amounts due to the 
Contractor based on observations at the site and on evaluations of the Contractor's 
Applications for Payment, and within seven days of receipt, shall certify, decertify, or 
reject Certificates for Payment in such amounts, as provided in the Contract Documents.  
Within seven days after receipt of the Contractor's Payment Application, the Consultant 
shall specify in writing any reasons for withholding Certificates for Payment, in full or in 
part, as set forth in the Construction Contract and General Conditions. The Consultant 
shall also maintain a record of any types of encumbrances or claims made by 
subcontractors and suppliers and advise the Owner of such encumbrances or claims. 
 

1.5.8 The issuance of a Certificate for Payment shall constitute a representation by 
the Consultant to the Owner, based on the Consultant's observations at the site and on 
the data comprising the Contractor's Application for Payment, that the Work has 
progressed to the point indicated; that, to the best of the Consultant's knowledge, 
information and belief, the Work is in accordance with the Contract Documents (subject to 
an evaluation of the Work for conformance with the Contract Documents upon 
Substantial Completion, to the results of any subsequent tests required by or performed 
under the Contract Documents, to minor deviations from  the Contract Documents 
correctable prior to completion, and to any specific  qualifications stated in the Certificate 
for Payment); and that the Contractor is entitled to payment in the amount certified.  
However, the issuance of a Certificate for Payment shall not be a representation that the 
Consultant has made any examination to ascertain how and for what purpose the 
Contractor has used the moneys paid on account of the Contract Sum. 
 

1.5.9 Within seven calendar days of receipt of a written request, notice or claim, the 
Consultant shall render interpretations of the Contract Documents necessary for the 
proper execution or progress of the Work on written request of either the Owner or the 
Contractor, and shall render written decisions on all claims, disputes and other matters in 
question between the Owner and the Contractor relating to the execution or progress of 
the Work or the interpretation of the Contract Documents. 
 

1.5.10 Interpretations and decisions of the Consultant shall be consistent with the 
intent of and reasonably inferable from the Contract Documents and shall be in written or 
graphic form.  In the capacity of interpreter, the Consultant shall not show partiality to 
either the Owner or the Contractor and shall not be liable for the result of any 
interpretation or decision rendered in good faith in such capacity. 
 

1.5.11 The Architect's decisions in matters relating to artistic effect shall be final if 
consistent with the intent of the Contract Documents, except that all substantive changes 
or interpretations shall be subject to approval of the Owner. 
 

1.5.12 In the exercise of his responsibilities as set forth in Subparagraphs 1.5.4 and 
1.5.5, if it is necessary or advisable for the implementation of the intent of the Contract 
Documents, the Consultant may require special inspection or testing of the Work in 
accordance with the provisions of the Contract Documents whether or not such Work 
be then fabricated, installed or completed.  Such special Inspection or Testing shall 
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receive the Ownerôs written approval. The Consultant has authority to direct the 
Contractor to uncover portions of the Work, as provided in the Construction Contract 
and General Conditions. 
 

1.5.13 The Consultant shall review and approve, or take other appropriate action, 
upon the Contractor's submittals such as Shop Drawings, Product Data and Samples, 
but only for conformance with the design concept of the Work and with the information 
given in the Contract Documents.  Such action shall be taken within seven (7) calendar 
days if review is by the Prime Consultant and within ten (10) calendar days if review is 
by a sub-consultant to the Prime Consultant.  The approval of a specific item shall not 
indicate approval of an assembly of which the item is a component. The Consultant 
shall review and approve, or take other appropriate action, the Contractorôs submitted 
schedule, evaluating it in general to determine if it is both comprehensive as well as 
realistic for use in monitoring and evaluating construction progress. 
 

1.5.14 The Consultant shall prepare Architectural Supplemental Instructions, 
Requests for Proposal, Construction Change Authorizations, Change Orders, and any 
other necessary documents for the project, the Owner's approval or the execution in 
accordance with the Contract Documents. Original computer generated or hand 
generated drawings shall be changed/updated to produce ASIôs, RFIôs and accepted 
proposal requests, as far as it is possible and practical. The Consultant shall have 
authority to approve or direct minor changes in the Work not affecting the Contract sum or 
Contract time that are consistent with the intent of the Contract Documents, and shall 
inform the Owner of such approvals or directions in writing within five days.  
 

1.5.15 The Consultant shall review and analyze all requests for Change Orders 
including all documents offered to substantiate such requests.  The Consultant shall 
submit timely written recommendations to the Owner and shall prepare, execute and 
issue recommended Change Orders approved by the Owner.  The Consultant shall 
require that no changes affecting Construction cost or Contract time may be made in 
the Work by any person without prior written consent of the Owner.   
 

1.5.16 If the Contractor refuses or fails to prosecute the Work, or any part thereof, with 
such diligence as will insure its completion within the Contract Time(s) or any extension 
thereof, or fails to complete the Work within the Contract Time, or refuses to correct 
defective Work, the Consultant shall notify the Owner immediately upon the Consultant 
becoming aware of the situation. The Consultant will consult with the Owner to resolve 
any design issues, if any, involved in the situation as well as advise the Owner of methods 
to resolve the situation. 
 

1.5.17 In the event that any condition or event occurs justifying (1) stoppage of Work 
that cannot be resolved by action taken by the Owner or (2) default or termination of the 
Construction Contract for cause, the Consultant shall advise the Owner and at the 
Ownerôs direction shall deliver notice to the Contractor setting forth the alleged 
condition or event and demanding compliance with the Contract.  Unless within seven 
days after receipt of such notice, such condition or event has been corrected or 
satisfactory arrangements for correction have been made the Consultant shall advise 
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the Owner in writing of the Contractorôs default and shall recommend either the 
continuation of the stoppage or termination of the Contract with the Contractor.  At the 
Ownerôs direction the Consultant shall notify the Contractor and the surety of the 
default. 
 

1.5.18 The Consultant and each of his sub-consultants shall provide an inspection of 
the work to create a punch list of all incomplete, incorrect or deficient work when 
requested by the contractor for Substantial Completion.  The Consultant and sub-
consultants shall provide a final inspection and review of the punch list following 
completion of items.  
 

1.5.19 The Consultant shall conduct inspections to recommend the Dates of 

Substantial Completion and Final Completion to the Owner, shall arrange for a final 
inspection and shall determine to the best of their knowledge and professional judgment 
that all Work performed by Contractor is in accordance with the requirements of the 
Contract Documents. The Consultant shall receive, review and forward to the Owner for 
the Owner's review written warranties, Contractor prepared As-Built drawings and related 
documents required by the Contract Documents and assembled by the Contractor, and 
shall make a recommendation for final Certificate for Payment.   
 

1.5.20 At final completion of the Work, but prior to final payment to the Contractor, the 
Consultant shall review all outstanding claims that have not been settled and shall 
prepare a written report outlining the background and status of such claims including the 
Consultantôs analysis, estimated costs and recommendation regarding the ultimate 
disposition of each item. If any Work remains nonconforming, the Owner shall be              
 (a) notified of the deficiencies (b) provided with the probable total cost, including 
additional consultant services, to correct, replace or provide the missing or defective Work 
in accordance with the Contract Documents, or otherwise resolve the claim, and (c) 
recommendation whether to correct, replace or provide the missing or defective work, or 
accept a credit in lieu of the Work. 
 

1.5.21 The Consultant and the Owner shall mutually schedule an inspection of the 
Project to be made by the Consultant and the Owner at a time prior to one year after 
Substantial Completion of the Work.  Following the scheduled inspection, the Consultant 
shall report to the Owner any observed discrepancies from the representations and 
warranties provided by the construction contract. This inspection and report shall be 
included in the BASIC SERVICES fee. 
 

1.5.22 The extent of the duties, responsibilities and limitations of authority of the 
Consultant as the Owner's representative during construction shall not be modified or 
extended without written consent of the Owner and the Consultant. 
 

1.6 PROJECT REPRESENTATION BEYOND BASIC SERVICES 
 

1.6.1 If the Owner and Consultant agree that more extensive representation at the 
site than is described in Paragraph 1.5 will be required, the Consultant shall provide one 
or more Project Representatives to assist in carrying out such responsibilities at the site. 
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1.6.2 Such Project Representatives shall be selected, employed and directed by the 
Consultant, and the Consultant shall be compensated therefore as mutually agreed 
between the Owner and the Consultant as set forth in an exhibit appended to this 
Agreement, which shall describe the duties, responsibilities and limitations of authority of 
such Project Representatives. 
 

1.6.3 Through the observations by such Project Representatives, the Consultant 
shall endeavor to provide additional protection for the Owner against defects and 
deficiencies in the Work, but the furnishing of such project representation shall not modify 
the rights, responsibilities or obligations of the Consultant as described in Paragraph 1.5. 
 

1.6.4 EXTENDED SERVICES 
 

1.6.4.1 If the Owner and Consultant agree that more extensive service than is 

described in Paragraphs 1.1 through 1.6 shall be provided and included within Basic 

Services, the Consultant shall provide additional staff, consulting or manpower as 
required to provide this additional support. These services are set forth in Exhibit F, 
Extended Services, which describes the duties, responsibilities and limitations of 
authority. 
 

1.6.4.2 Such sub-consultants or representatives shall be selected, employed and 
directed by the Consultant, and the Consultant shall be compensated for them as 
mutually agreed between the Owner and the Consultant as set forth in Exhibit E, 
Consultantôs Fee Proposal. 
 

1.6.4.3 Through the observations by such project sub-consultants or representatives, 
the Consultant shall endeavor to provide further protection for the Owner against project 
delays, budget and cost overruns, and defects and deficiencies in the Work, but the 
furnishing of these Extended Services shall not modify the rights, responsibilities or 
obligations of the Consultant as described in Paragraphs 1.1 through 1.6 inclusive. 
 

1.7 ADJUSTMENTS TO COMPENSATION and ADDITIONAL SERVICES 
 

The following Services are not included in BASIC SERVICES unless so identified in 
Article 15 or contemplated as part of the original Agreement, or may be adjustments to 
the Agreement.  These Services shall be provided if authorized and confirmed in 

writing, in advance, by the Owner, and they shall be paid for by the Owner as provided 

in the Agreement, in addition to the compensation for BASIC SERVICES.  
 

1.7.1 If any of the following circumstances affect the Consultantôs services for the 
Project, the Consultant may be entitled to an appropriate adjustment in his schedule 

and compensation for BASIC SERVICES: 
 

1.7.1.1 Changes in instructions or approvals given by the Owner that necessitates 
significant revisions in the Documents 
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1.7.1.2 Making revisions in Drawings, Specifications or other documents when 
such revisions are inconsistent with written approvals or instructions, 
previously given, are required by the enactment or revision of codes, laws 
or regulations subsequent to the preparation of such documents or are 
due to other causes not solely within the control of the Consultant. 

 

1.7.1.3 Decisions of the Owner not rendered in a timely manner that significantly 
increase the cost or time of the Consultant 

 

1.7.1.4 Significant changes in the Project including, but not limited to, size, 
quality, complexity, Ownerôs schedule or budget, or procurement method 

 

1.7.1.5 Significant failure of performance on the part of the Owner, the Ownerôs 
consultants or the Ownerôs contractor 

 

1.7.1.6 Preparation for and attendance at a public hearing, a dispute resolution 
proceeding or a legal proceeding except where the Consultant is a party 
thereto 

 

1.7.2 If any of the following circumstances affect the Consultantôs services for the 
Project, the Consultant may be entitled to an appropriate adjustment in his schedule 

and compensation for Additional Services: 
 

1.7.2.1 Providing analyses of the Owner's needs, and programming the 
requirements of the Project beyond normal completion of programming 
based upon the Ownerôs Education Specifications. 
 

1.7.2.2 Providing financial feasibility or other special studies 
 

1.7.2.3 Providing planning surveys, site evaluations, environmental studies or 
comparative studies of prospective sites, and preparing special surveys, 
studies and submissions required for approvals of governmental authorities 
or others having jurisdiction over the Project 
 

1.7.2.4 Providing services relative to future facilities, systems and equipment that 
are not intended to be constructed during the Construction Phase 
 

1.7.2.5 Providing services to investigate existing conditions or facilities or to make 
measured drawings thereof, or to verify the accuracy of drawings or other 
information furnished by the Owner. < Basic inspection, review and 
inventory of the existing <, building systems and <furnishings shall be 
included within the BASIC SERVICES fee. 
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1.7.2.6 The additional direct cost only associated with preparing complete 
document sets for separate or phased construction, or separate bid 
packages 
 

1.7.2.7 Preparing documents or providing coordination of Work performed by 
separate contractors or by the Owner's own forces 
 

1.7.2.8 Providing services in connection with separate consultants retained by the 
Owner. 
 

1.7.2.9 Providing detailed analyses of owning and operating costs, or detailed 
quantity surveys or detailed inventories of material, equipment and labor. 
 

1.7.2.10 Providing design and other similar services required for or in connection 
with the selection, procurement, or installation of furniture, furnishings, 
and related equipment, unless contemplated as part of the original 
Agreement.  Coordination with furniture, fixtures, or equipment, 
including provision for and location of proper utility connections is 
considered part of the Consultantôs BASIC SERVICES. 
 

1.7.2.11 Providing services for planning tenant or rental spaces 
 

1.7.2.12 Preparing Drawings, Specifications and supporting data and providing 
other services in connection with Change Orders requiring significant cost 
or time by the Consultant or sub-consultants, provided such Change 
Orders are required by causes not solely within the control of, or due to 
errors or omissions by, the Consultant. 
 

1.7.2.13 Making investigations, surveys, valuations inventories or detailed 
appraisals of existing facilities, and services required in connection with 
construction performed by the Owner 
 

1.7.2.14 Providing consultation concerning replacement of any Work damaged by 
fire or other cause during construction, and furnishing services as may be 
required in connection with the replacement of such Work. 
 

1.7.2.15 Providing services made necessary by the default of the Contractor, or by 
major defects or deficiencies in the Work of the Contractor, or by failure of 
performance of the Contractor under the Contract for Construction unless 
contributed to by errors or omissions of the Consultant. 
 

1.7.2.16 Providing the Owner with a set of reproducible record drawings showing 
significant changes in the Work made during construction based on 
marked-up prints, drawings and other data furnished by the Contractor to 
the Consultant.  
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1.7.2.17 Providing extensive assistance in the utilization of any equipment or system 
such as initial start-up or testing, adjusting and balancing, preparation of 
operation and maintenance manuals, training personnel for operation and 

maintenance, and consultation during operation < except water and flow 

test and balance, < and equipment commissioning to assure proper 

operation, which are to be included as an Additional Service in the 

basic contract. . 
 

1.7.2.18 Providing services after issuance to the Owner of the final Certificate for 
Payment, or in the absence of a final Certificate for Payment, more than 
ninety days after the Date of Substantial Completion of the Work unless 
that service is a result of errors or omissions in the Consultantôs documents. 
 

1.7.2.19 Providing services of consultants for other than the normal architectural, 
structural, mechanical and electrical engineering services for the Project, 
including ñSpecial Inspectionò by the structural or electrical engineer based 
upon code or Building Authority requirements, as further defined in Article 
15. 
 

1.7.2.20 Providing any other services not otherwise included in this Agreement or not 
customarily furnished in accordance with generally accepted consultant or 
contractor practice. 
 

1.7.2.21 Additional substantiated cost due to conversion of the Construction 
Manager at Risk agreement to a design-bid-build project delivery, per 
Paragraph 1.0.9. 

 

1.8 TIME 
 

1.8.1 The Consultant shall perform Basic and Additional Services as expeditiously as 
is consistent with professional skill, care and the orderly progress of the Work per the 
schedule shown in Exhibit B and the master and milestone schedules as developed by 
the Contractor and agreed to by the Owner, Consultant and Contractor. Upon request of 
the Owner, the Consultant shall submit a schedule for the performance of the 
Consultant's services for the Owner's approval. This schedule may be amended by 
mutual consent with the Consultant as the Project proceeds, and shall include allowances 
for periods of time required for the Owner's review and approval of submissions and for 
approvals of authorities having jurisdiction over the Project.  This schedule, when 
approved by the Owner, shall not, except for reasonable cause, be exceeded by the 
Consultant. 

 

1.9 INSURANCE 
 

1.9.1 GENERAL CLAUSES 
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Without limiting any of their obligations or liabilities, the Consultant, at Consultantôs own 
expense, shall purchase and maintain for the duration of this Contract the hereafter 
stipulated minimum insurance against claims for injuries to persons or damages to 
property which may arise from or in connection with the performance of the Work 
hereunder by the Consultant, its agents, representatives, employees, or sub-
consultants.  Such insurance shall be with companies duly licensed or approved 
unlicensed to do business in the State of Arizona with policies and forms satisfactory to 
the Maricopa County Community College District (Owner).  Each insurer shall have a 
current Best rating of not less than A:VII.  Use of alternative insurers requires prior 
approval of the Owner. Consultant shall include all sub-consultants as insureds under 
its policies or shall furnish separate certificates of insurance and endorsements 
evidencing insurance maintained at levels required herein for each sub-consultant.  All 
coverages for sub-consultants shall be subject to all of the insurance requirements 
stated herein. 

 

1.9.2 The insurance policies, except Workersô Compensation and Professional 
Liability, required by this Contract, shall name the Maricopa County Community College 
District (ñOwnerò), its agents, representatives, officers, directors, officials, employees, 
volunteers, and consultants as Additional Insured, and shall specify that insurance 
afforded the Consultant shall be primary insurance, and that any insurance coverage 
carried by the entity or its employees shall be excess coverage, and not contributory 
coverage to that provided by the Consultant. 

 

1.9.3 The Owner and Consultant waive all rights against (1) each other and any of 
their sub-consultants, sub-sub-consultants, agents, and employees, each of the other, 
and (2) the Consultant, Consultantôs sub-consultants, separate Consultants described 
in Article 6, if any, and any of their sub-consultants, sub-sub-consultants, agents and 
employees, for damages caused by fire or other perils to the extent covered by 
Builderôs Risk insurance applicable to the Work, except such rights as they have to 
proceeds of such insurance held by the Maricopa County Community College District or 
Consultant as fiduciary.  The Maricopa County Community College District or 
Consultant, as appropriate, shall require of the Consultant, Consultantôs sub-
consultants, separate Consultants, if any, and the sub-consultants, sub-sub-
consultants, agents and employees of any of them, by appropriate agreements, written 
where legally required for validity, similar waivers each in favor of other parties 
enumerated herein.  The policies shall provide such waivers of subrogation by 
endorsement.  A waiver of subrogation shall be effective as to a person or entity even 
though that person or entity would otherwise have a duty of indemnification, contractual 
or otherwise, did not pay the insurance premium directly or indirectly, and whether or 
not the person or entity had an insurable interest in the property damaged.  The 
coverages shall contain no special limitations on the scope of protection afforded to 
Maricopa County Community College District, its agents, representatives, officers, 
directors, officials, employees, and volunteers. 

 

1.9.4 All insurance policies required herein shall be maintained in full force and 
effect until all Work required to be performed under the terms of the Contract is 
satisfactorily completed and formally accepted; failure to do so may constitute a 
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material breach of this Contract upon which the Owner may immediately terminate the 
Contract or, at its discretion, procure or renew such insurance and pay any and all 
premiums in connection therewith, and all monies so paid by the Owner shall be repaid 
by Consultant to the Owner upon demand, or the Owner may offset the cost of the 
premiums against any monies due to the Consultant from the Owner.  Costs for 
coverages maintained by Consultant in excess of those required shall not be charged to 
the Owner without prior written approval of Owner. 

 

1.9.5 The Consultantôs insurance shall be primary insurance as respects the 
Owner, and any insurance or self insurance maintained by the Owner shall be excess 
of the Consultantôs and shall not contribute to it.  Any failure to comply with the claim 
reporting provisions of the policies or any breach of a policy warranty shall not affect 
coverage afforded under the policy to protect the Owner. Notwithstanding the above, if 
any insurance required of the Consultant is uncollectable, insufficient or inadequate to 
satisfy any loss or damage filed against Owner, the Consultant's legal liability is not 
limited by the insurance required herein.  

 

1.9.6 The policies may provide coverage that contains deductible or self-insured 
retentions.  Such deductible and/or self-insured retentions shall not be applicable with 
respect to the coverage provided to the Owner under such policies.  The Consultant 
shall be solely responsible for deductibles and/or self-insured retentions and the Owner, 
at its option, may require the Consultant to secure the payment of such deductibles or 
self-insured retentions by a surety bond or an irrevocable and unconditional letter of 
credit.  (However, evidence of qualified self-insured status will satisfy this agreement.)  
The insurance policies that contain deductibles or self-insured retentions in excess of 
$100,000 per occurrence shall not be acceptable without the prior approval of the 

Owner. 

 

1.9.7 The Owner reserves the right to request and to receive, within 10 working 
days, complete certified copies of any or all of the policies and/or endorsements.  The 
Owner shall not be obligated, however, to review same or to advise Consultant of any 
deficiencies in such policies and endorsements, and such receipt shall not relieve 
Consultant from, or be deemed waiver of, the Ownerôs right to insist on, strict fulfillment 
of Consultantôs obligations under this Contract. 
 

1.9.8 At the execution of this Contract, Consultant shall furnish the Ownerôs Risk 
Manager with Certificates of Insurance, or formal endorsements as required by the 
Contract, issued by Consultantôs insurer(s), as evidence that policies providing the 
required coverages, conditions, and limits required by this Contract are in full force and 
effect.  Such Certificates and endorsements shall identify the Contract or Project.  Each 
insurance policy required by this Contract shall be endorsed to state the coverage shall 
not be suspended, voided, canceled by either party, reduced in coverage or in limits 
except after thirty (30) days prior written notice by certified mail, return receipt 
requested, has been given to the Ownerôs Risk Manager.   Such notice shall be sent 
directly to: 
 Len Wonsey, Buyer 

Purchasing Department 
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  Maricopa County Community College District 
  2411 W. 14

th
 Street 

  Tempe, AZ  85281. 

 

1.9.9 The certificates and endorsements for each insurance policy are to be signed 
by a person authorized by that insurer to bind coverage on its behalf.  All certificates 
and endorsements are to be received and approved by the Owner before work 
commences. In the event any insurance policy(ies) required by this Contract is (are) 
written on a ñclaims madeò basis, coverage shall extend for two years past completion 
and acceptance of the Consultantôs work or services and as evidenced by annual 
certificates of insurance.  If a policy expires during the life of the Contract, a renewal 

certificate must be sent to the Owner thirty (30) days prior to the expiration date. 

 

1.9.10 Failure on the part of Consultant to procure or maintain required insurance 
shall constitute a material breach upon which the Owner may immediately terminate 
this Agreement, or, at its discretion, procure or renew such insurance and pay any and 
all premiums, and all monies paid by the Owner shall be repaid by Consultant to the 
Owner upon demand, or the Owner may offset the cost of premiums against any 

monies due to Consultant. 

 

1.9.11 Required coverages may be modified by an amendment to the Contract 

Documents. 

 

1.9.12 REQUIRED COVERAGES 
 

1.9.12.1 Commercial General Liability 
 

A. Consultant shall maintain Commercial General Liability insurance with an 
unimpaired limit of liability of not less than $1,000,000 for each occurrence with a 
$1,000,000 Products and Completed Operations Aggregate and a $1,000,000 
General Aggregate Limit.  The general aggregate limit shall apply separately to the 
Work under this Contract or the general aggregate shall be twice the required per 
occurrence limit.  The policy shall include coverage for bodily injury, broad form 
property damage, personal injury, products/completed operations, and blanket 
contractual coverage including, but not limited to, the liability assumed under the 
indemnification provisions of this Contract, which coverage will be at least as 
broad as Insurance Service Office, Inc. Policy Form CG 000211093 or any 
replacement thereof.  The coverage shall not exclude XCU. 

 

B. Such policy shall contain a severability of interest provision, and shall not 
contain a sunset provision or commutation clause, or any provision that would 
serve to limit third party over claims. 

 

1.9.12.2 Automobile Liability 
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Consultant shall maintain Automobile Liability insurance with a combined single limit for 
bodily injury and property damage of not less than $1,000,000 each occurrence with 
respect to any of the Consultantôs owned, hired, and non-owned vehicles assigned to or 
used in performance of the Consultantôs Work.  Coverage will be at least as broad as 
coverage code 1, ñany auto.ò  Such insurance shall include coverage for loading and off 
loading hazards.  If hazardous substances, materials, or wastes are to be transported, 
MCS 90 endorsement shall be included and $5,000,000 per accident combined single 
limits for bodily injury and property damage shall apply. 
 

1.9.12.3 Workersô Compensation 
 
The Consultant shall carry Workersô Compensation insurance to cover obligations 
imposed by Federal and State statutes having jurisdiction of Consultantôs employees 
engaged in the performance of the Work, and Employerôs Liability insurance of not less 
than $1,000,000 for each accident, $1,000,000 disease for each employee, and 
$1,000,000 disease policy limit.   In case any work is subcontracted, the Consultant will 
require each sub-consultant to provide Workersô Compensation and Employerôs Liability 
insurance to at least the same extent as required of the Consultant. 
 

1.9.12.4 Professional Liability 
 
The Consultant shall maintain Professional Liability insurance with limits not less than 
$1,000,000 each claim with respect to negligent acts, errors or omissions in connection 
with professional services to be provided under this Contract and any deductible not to 
exceed $50,000 each claim. 
 

1.10 PROJECT BUDGET 
 

1.10.1 Whenever it appears that the construction cost will exceed the Owner's Project 
Budget specified in Exhibit A, the Consultant and Contractor will promptly notify the 
Owner, who may order the project to be held in abeyance until the differences, scope or 
criteria are resolved and such changes as may be required are executed. 
 
 

ARTICLE 2 
 

THE OWNER'S RESPONSIBILITIES 
 

2.1 The Owner shall provide full information regarding requirements for the Project 
including an Education Specification, which shall set forth in general, the Owner's project 
objectives, constraints and criteria, including space requirements and relationships, 
flexibility and expandability, special equipment and systems and site requirements. 
 

2.2 The Owner's statement of funds available for Project and their sources is 
specified in Exhibit A. The Owner will not make significant changes to the budget without 
notifying the Consultant. Budget changes may not necessarily be accompanied by or be 
the result of changes in the Project scope or quality. 
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2.3 The Owner shall designate, when necessary, a representative authorized to act 
in the Owner's behalf with respect to the Project.  The Owner or such authorized 
representative may examine the documents submitted by the Consultant and promptly 
render decisions or opinions pertaining to them to avoid unreasonable delay in the 
progress of the Consultant's services. 
 

2.4 The Owner shall furnish a legal description and a land survey of the site, giving 
as applicable, grades and lines of streets, alleys, pavements and adjoining property; 
rights-of-way, restrictions, easements, encroachments, zoning, deed restrictions, 
boundaries and contours of the site; locations, dimensions and complete data pertaining 
to adjacent existing buildings, other improvements and trees. Also to be included will be 
full information, to the best of the Ownerôs knowledge, concerning location, available 
service and utility lines both public and private, above and below grade including inverts 
and depths.  If so indicated in Exhibit C, the Owner may request that the Consultant 
provide the land survey as an Additional Service. Where location or capacity of utilities is 
critical to the Work, field verification shall become a part of this Agreement. 
 
(<when the consultant is to supply the survey, delete the paragraph above and use this one)  

The Owner shall furnish a legal description of the site, giving as applicable, information 
regarding streets, alleys, pavements and adjoining property; rights-of-way, restrictions, 
easements, encroachments, zoning, deed restrictions and boundaries. Also to be 
included will be full information, to the best of the Ownerôs knowledge, concerning 
location, available service and utility lines both public and private, above and below grade 
including inverts and depths.  As indicated in Exhibit C, the Consultant will provide the 
land survey as a BASIC Service. Where location or capacity of utilities is critical to the 
Work, field verification shall become a part of this Agreement. 
 

2.5 The Owner shall furnish the services of geo-technical engineers when these 
services are deemed necessary by the Consultant or Owner.  Such services may include 
test borings, test pits, soil bearing values, percolation tests, air and water pollution tests, 
ground corrosion and resistivity tests, including necessary operations for determining 
subsoil, air and water conditions, with reports and appropriate professional 
recommendations. All other special engineers or sub-consultants deemed necessary by 
the Consultant and agreed to by the Owner will be added to this contract.  At the Ownerôs 
option, the Consultant will include these services in his contract as Additional Services 
and will have his fee adjusted for these services. 
 

2.6 The Owner shall furnish, or direct the Consultant to furnish, special structural, 
mechanical, material and other laboratory tests, inspections and reports as required by 
law, building or safety codes, the Contract Documents, or as necessary to assure 
compliance with Contract Documentôs requirements. 
 

2.7 The Owner may provide plan review services of final Construction 
Documents, in addition to that required by the State Fire Marshall in addition to those 
required of the Consultant.  These services will be retained and paid for by the Owner. 
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2.8 The Owner also may solicit, obtain and pay for an additional, independent 

confirming cost estimate prior to the release of the documents for <bidding <final pricing 
by the Contractor.  Differences between the two estimates are to be reconciled between 
the Contractor, Consultant and the Ownerôs cost consultant, and necessary 

adjustments made to the Contract Documents, prior to <release of the documents for 

bidding> obtaining a Guaranteed Maximum Price from the Contractor.  
 

2.9 The Owner will furnish all legal, accounting and insurance counseling services 
as may be necessary at any time for the Project, including such auditing services as the 
Owner may require to verify the Contractor's Applications for Payment or to ascertain how 
or for what purposes the Contractor uses the moneys paid by or on behalf of the Owner. 
 

2.10 The services, information, surveys and reports required of the Owner by this 
Section shall be furnished at the Owner's expense, and the Consultant shall be entitled to 
rely reasonably upon the accuracy and completeness thereof. 
 

2.11 If the Owner observes or otherwise becomes aware of any fault or defect in the 
Project or nonconformance with the Contract Documents, the Owner shall give the 
Consultant prompt written notice.  This responsibility shall not affect the Consultant's 
responsibilities as set forth in Section 1.5. 
 

2.12 The Owner shall furnish required information and services, and shall render 
approvals and decisions as expeditiously as necessary for the orderly progress of the  
Consultant's services and the Work. 
 

ARTICLE 3 

CONSTRUCTION COST 

3.1 DEFINITION 

3.1.1 <Prior to receiving bids,> During the Pre-Construction Phase of the Project, the 
Construction Cost shall be the total cost, or estimated cost, to the Owner of all elements 
of the Project designed or specified by the Consultant and his sub-consultants, including 
the cost of all labor, materials and services necessary to construct a functional facility 
described by the Owner's Program, and including all fixed equipment, related site 
improvements and utility services to the Project.  Also to be included in the Construction 
Cost shall be all moveable equipment, furniture or fixtures proposed to be included by the 

Contractor within the Work. <After bids are received, ñConstruction Costò is the lowest 

bona fide bid for Work within the construction budget received from a qualified bidder.> 
During the Construction Phase of the Project, ñConstruction Costò is the Guaranteed 
Maximum Price (GMP) for Work within the construction budget received from a 
Construction Manager. If the Construction Manager agreement is terminated per 
Paragraph 3.2.5, Construction Cost is the lowest bona fide bid received from a qualified 
bidder.  This shall not exceed the Construction Contract Award Price (CCAP) shown in 
Exhibit A.   
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3.1.2 The CCAP does not include any consultant fees, testing, surveys, Owner held 
construction contingencies, or movable furnishings and equipment, unless specifically 
designated to be included in the general construction bid package. 
 

3.1.3 The Construction Cost shall include the Owner's cost of labor and materials 
furnished by the Owner and any equipment which has been designed, specified, selected 
or specially provided for by the Consultant and his sub-consultants for inclusion in the 
Work. 
 

3.1.4 Construction Cost does not include the compensation of the Consultant and 
the Consultantôs sub-consultants, any Pre-Construction Phase fees and costs of the 
Contractor, the cost of the land, right-of-way, the cost of remediation or abatement of 
hazardous materials (unless this specifically is included as part of the Consultant's work), 
or other costs which are the responsibility of the Owner as provided in Article 2. 
 

3.2 RESPONSIBILITY FOR CONSTRUCTION COST 
 

3.2.1 Evaluations of the Owner's Project Budget, statements of probable 
Construction Cost and detailed estimates of Construction Cost, if any, prepared by the 
Consultant, represent the Consultant's professional judgment as a design professional 
familiar with the construction industry.  It is recognized, however, that neither the 
Consultant nor the Owner has control over the cost of labor, materials or equipment, over 
the Contractor's methods of determining bid prices, or over competitive bidding, market or 
negotiating conditions.  Accordingly, the Consultant cannot and does not warrant or 
represent that bids or negotiated prices will not vary from the Project Budget proposed, 
established or approved by the Owner, if any, or from any statement of probable 
construction cost or other cost estimate or evaluation prepared by the Consultant. At each 
stage of the Pre-Construction Phase, the Consultant may elect to produce his own 
estimate or may use the estimate prepared by the Contractor and review it to assure the 
Owner of the completeness and reasonable accuracy. 
 

3.2.2 All work to be designed by the Consultant at each phase of the BASIC 

SERVICES shall be within the Owner's written construction budget, Contractor 
Guaranteed Maximum Price, or Construction Contract Award Price (CCAP) shown in 
Exhibit A, and subsequent revisions approved in writing by the Owner.  In the event that 
any corresponding estimate of construction costs prepared by the Consultant, or 
independently through the Owner, or by the Contractor exceeds the budget amount by 
the percentages shown in Paragraphs 1.1.6, 1.2.3 and 1.3.6 or is in excess of the said 
Budget, the Consultant shall revise, at his own cost and expense, and in cooperation 
with the Contractor, all or any part of the Drawings and Specifications of the Project that 
the Owner requires, subject to the written approval by the Owner  When an Owner 
provided cost estimate conflicts with that provided by the Consultant or Contractor, the 
Consultant, Contractor and Ownerôs cost estimator shall resolve the differences and the 
Consultant shall make any changes required by this contract, prior to proceeding to the 
next design phase, release of documents for bidding pricing or construction, or the 
Owner's acceptance of the Contractor's GMP. 
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3.2.3 No fixed sum of Construction Contract Award Price (CCAP) shall be 
established as a condition of this Agreement by the furnishing, proposal or establishment 
of a Project Budget, unless such fixed sum has been agreed upon in writing and is shown 
as Exhibit A or an amendment to this contract.  If such a fixed sum has been established, 

the Consultant shall be permitted to include contingencies for design, <bidding> pricing by 
the Contractor and price escalation, to determine in consultation with the Owner and the 
Contractor what materials, equipment, component systems and types of construction are 
to be included in the Contract Documents, and work with the Contractor to make 
reasonable adjustments in the scope of the Project, or include additive bid alternates 
subject to Owner approval.  Changes to such items, adjustments, or inability to accept bid 
alternates shall not render the project unusable or over budget.  All such items or 
adjustments shall be approved by the Owner and be acceptable to the Contractor.  Any 
fixed CCAP shall be adjusted by the amount of any increase in the Contract Sum 
occurring after execution of the Contract for Construction. 
 

3.2.4 <If the Bidding or Negotiation Phase has not commenced> If a Guaranteed 
Maximum Price (GMP) has not been accepted by the Owner within three months after the 
Consultant submits the Construction Documents to the Owner, any project budget or 
fixed CCAP may be adjusted to reflect any change in the general level of prices in the 
construction industry between the date of submission of the Construction Documents to 
the Owner and the date on which proposals are sought. 
 

3.2.5 If a Project budget or fixed CCAP, or adjusted as provided above, is exceeded 

by the <lowest bona fide bid or negotiated proposal> GMP, the Owner shall (1) give 
written approval of an increase in such fixed sum, (2) authorize rebidding or renegotiating 
of the Project within a reasonable time, (3) terminate this Agreement in accordance with 

Paragraph 10 if the Project is abandoned, <or> (4) cooperate in revising the Project 
scope and quality as required to reduce the construction cost or (5) terminate the Owner-
Contractor Manager at Risk Agreement and proceed with the Work on a design-bid-build 
basis.  In the case of option (4), provided a fixed CCAP has been established as a 
condition of this Agreement, the Consultant, without additional charge, shall modify the 
Drawings and Specifications per Paragraph 3.2.2. The Consultant shall provide a revised 
design schedule that is acceptable to the Owner within 14 calendar days from the 

rejection of the <bids> GMP. 

 

ARTICLE 4 
 

DIRECT PERSONNEL EXPENSE 
 

4.1 Direct Personnel Expense is defined as the direct salaries of all the 
Consultant's personnel engaged on the Project, and the portion of the cost of their 
mandatory and customary contributions and benefits related thereto, such as 
employment taxes and other statutory employee benefits, insurance, sick leave, 
holidays, vacations, pensions and similar contributions and benefits. Direct Personnel 
Expense shall not include any charges for personnel bonuses, employee training, 
employee morale programs or principal bonuses.  Direct Personnel Expense shall 
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include actual cost of workerôs compensation insurance net of premium discounts, 
dividends and rebates, but shall not include general liability, auto liability, or 
professional liability insurance. 

 

4.2 Any payroll burden related costs to be reimbursed that are not required by 
law shall be subject to advance written approval by Owner in order to be considered 
Direct Personnel Expenses.  Upon Owner request, the Consultant will submit a detailed 
breakdown of all such payroll burden costs along with a representation as to how the 
proposed actual billable cost will be computed.  Such information would be reviewed 
and approved in writing by Owner before Consultant may include such items as Direct 
Personnel Expense.  All such payroll burden costs shall be billable as Direct Personnel 
Expense at actual verifiable cost subject to provisional maximums agreed upon in 
writing in advance by both parties.  Those fringe benefit items not approved in writing by 
Owner will be considered as non-reimbursable overhead cost. 
 

4.3 When computing Direct Personnel Expense, proper consideration shall be 
given to annual limitations on wages subject to such payroll taxes and the workerôs 
applicable percentage of annual wages attributable to this project. 
 

ARTICLE 5 

 

REIMBURSABLE EXPENSES 
 
All services and supplies for the Consultant and his sub-consultants are to be included in 

the BASIC SERVICES fee, except as noted below or as specifically identified in writing in 
advance of being incurred. The Consultant will submit documentation, satisfactory to the 
Owner, to support all reimbursable expenses including time sheets for actual time billed, 
and copies of invoices or checks to substantiate actual payment amounts.  Such 
documentation shall be submitted on a timely basis, attached to the Consultantôs regular 
billing. 

 

5.1 Reimbursable Expenses are in addition to the Compensation for Basic and 
Additional Services and include actual expenditures. 
 

5.2 Reimbursable Expenses may include: 
 

5.2.1 Expenses of air and local transportation, meals and hotel expenses in 
connection with out-of-town travel made by the Consultant and the Consultant's 
employees and sub-consultants in the interest of the Project.  These expenses, and 
related rules for other travel expenditures, shall not exceed prevailing rates applicable to 
State employees as listed in the State of Arizona General Accounting Office information 
(http://www.gao.az.gov/travel/default.asp, Maximum Mileage, Lodging and Meal Reimbursements ).   Airfare 
for out of town travel will not exceed the average coach airfare provided by a range of 
major air carriers for the same route and travel arrangements. Where travel and out-of-
town costs are for a common trip in which the Consultant or sub-consultant supports 
more than the Districtôs Project, the costs shall be apportioned between all of the projects 

http://www.gao.az.gov/travel/default.asp
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and Owners. All proposed out of town travel and related expenses shall be approved in 
advance by the Owner, whether for the prime consultant or sub-consultants. There is no 
reimbursement for meals or other travel related expenses (except airport parking) in a 
town where the person is based.  
 

5.2.2 Fees paid for securing approval of authorities having jurisdiction over the 
Project. 
 

5.2.3 Expense of reproductions, postage and handling of Drawings, Specifications 
and other documents, including documents for submittals, including Owner reviews, and 
those required in Exhibit C. Reproductions for the office use of the Consultant and the 

Consultant's sub-consultants shall be included in the BASIC SERVICES Fee. 
 

5.2.4 Expense of data processing (excluding computer aided drafting and plotting 

which is to be included in BASIC SERVICES) and photographic production techniques 
when used in connection with Additional Services. 
 

5.2.5 If authorized in advance by the Owner, the expense of overtime work requiring 
higher than regular labor rates to meet schedule changes or other specific requests by 
the Owner. Overtime wages paid to salaried personnel will be reimbursed at the actual 
rate of overtime paid to, or benefits, taxes, etc., paid on behalf of, the individual.  No 
additional charges for additional or overtime hours will be allowed if the individual is not 
actually paid the overtime premium or is not compensated for the additional time. 
 

5.2.6 Expense of renderings, models and mock-ups requested by the Owner. 
 

5.2.7 Expense of any additional insurance coverage of limits, including professional 
liability insurance, requested by the Owner in amount shown in Paragraph 1.9 or that 
normally carried by the Consultant and the sub-consultants whichever is greater unless 
different limits of insurance coverage are provided for in Article 15. 
 

5.2.8 Expenses related to detailed studies relating to solar energy or energy 
conservation required in addition to that shown in Paragraphs 1.06 and 1.07. 
 

5.3 In the event the project is terminated prior to completion, the Consultant shall 
be reimbursed his actual expenses incurred to date and approved by the Owner, times 
the multiple shown in Paragraph 14.4.  
 

ARTICLE 6 
 

PAYMENTS TO THE CONSULTANT 
 

6.1 PAYMENTS ON ACCOUNT OF BASIC SERVICES 
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6.1.1 Payments for BASIC SERVICES and Reimbursable Expenses as defined in 
Article 15 shall be made monthly and shall be in proportion to services performed within 
each Phase of services, on the basis set forth in Article 14. 

 

6.1.2 If and to the extent that the Contract Time initially established in the Contract 
for Construction is exceeded or extended by more than ninety days after the date of 
Substantial Completion of the Work through no fault of the Consultant, compensation for 
any BASIC SERVICES required for such extended period of Administration of the 
Construction Contract shall be computed as set forth in Paragraph 14.4 for Additional 
Services. 

 

6.1.3 When compensation is based on a percentage of Construction Cost, and any 
portions of the Project are deleted or otherwise not constructed, compensation for such 
portions of the Project shall be payable to the extent services are performed on such 
portions, in accordance with the schedule set forth in Subparagraph 14.1.2, based on (1) 

the <lowest bona fide bid or negotiated proposal> GMP or, (2) if no such bid or proposal 
is received, the most recent Statement of probable construction cost or detailed estimate 
of Construction Cost for such portions of the Project. 
 

6.2 PAYMENTS ON ACCOUNT OF ADDITIONAL SERVICES 
 

6.2.1 Payments on account of the Consultant's Additional Services as defined in 
Paragraph 1.7 and for Reimbursable Expenses as defined in Article 15 shall be made 
monthly upon presentation of the Consultant's statement of services rendered or 
expenses incurred, with supporting information attached.  
 

6.3 PAYMENTS WITHHELD 
 

6.3.1 No deductions shall be made from the Consultant's compensation on account 
of penalty or liquidated damages withheld from payments to contractors other than those 
for which the Consultant is held legally liable. 
 

6.3.2 The Owner reserves the right to withhold funds from the Consultantôs progress 
payments up to the amount equal to the claims the Owner has formally notified the 
Consultant, until such time a settlement or dismissal of those claims has been reached. 
 

6.4 PROJECT SUSPENSION OR TERMINATION 
 

6.4.1 If the Project is suspended or abandoned in whole or in part for more than one 
hundred eighty days, the Consultant shall be compensated for all services performed 
prior to receipt of written notice from the Owner of such suspension or abandonment, 
together with Reimbursable Expenses then due.  If the Project is resumed after being 
suspended for more than one hundred eighty days, the Consultant's compensation shall 
be equitably adjusted. 
 

ARTICLE 7 
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CONSULTANT'S ACCOUNTING RECORDS 
 

7.1 Pursuant to Arizona Revised Statutes Section 35-214, the Consultant shall 
retain and require all consultants to retain, for inspection and audit by the Owner all 
books, accounts, reports, files and other records relating to the performance of this 
contract for a period of five years after its completion.  Upon request by the Owner, a 
legible copy or the originals of all such records shall be produced by the Consultant at the 
address designated by the Owner. 

 

7.2 Such records subject to audit also shall include those records necessary to 
evaluate and verify direct and indirect costs, (including overhead allocations) as they 
may apply to costs associated with this Agreement.  In those situations where 
Consultantôs records have been generated from computerized data (whether 
mainframe, mini-computer, or PC based computer systems), Consultant agrees to 
provide Ownerôs representatives with extracts of data files in computer readable format 
on data disks or suitable alternative computer data exchange formats. 

 

7.3 The Owner or its designee shall be entitled to audit all of the related or 
applicable Consultantôs records and shall be allowed to interview any of the 
Consultantôs employees, pursuant to the provisions of this Article throughout the term of 
this contract and for a period of three years after final payment or longer if required by 
law.  Such audits may require inspection and photo copying of selected documents 
from time to time at reasonable times and places. 
 

ARTICLE 8 
 

OWNERSHIP AND USE OF DOCUMENTS 
 

8.1 All Work products (electronically or manually generated) including but not 
limited to plans, drawings, specifications, cost estimates, tracings, studies, design 
analyses, original drawings, and computer aided drafting and design (CAD/D) file records 
that reflect all final drawings and other related documents and that are prepared in the 
performance of this Agreement (collectively referred to as the ñDocumentsò) are to be and 
remain the property of the Owner.  Any Documents or copies of Documents requested by 
the Owner are to be delivered to the Owner before the final payment is made to the 
Consultant.  If these Documents are later altered, modified or adapted without the written 
consent of the Consultant, which consent the Consultant shall not unreasonably withhold, 
the Owner agrees to defend, indemnify and hold the Consultant harmless to the extent 
permitted by law from the legal liability arising from the Ownerôs alteration, modification or 
adaptation of the Documents, or from the Owner permitting or allowing others to alter, 
modify or adapt the Documents. The Documents are prepared by the Consultant solely 
for the use in the Project described in this Agreement and the Consultant makes no 
representation or warranty of any sort concerning their suitability for use or in connection 
with any other project. 
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8.2 The copyrights, patents trade secrets or other intellectual property rights 
associated with the ideas, concepts, techniques, inventions, processes or works of 
authorship developed or created by the Consultant, its sub-consultants or personnel 
during the course of performing this Agreement or arising out of the project shall belong to 
the Consultant.  
 

8.3 With this Agreement, the Consultant and its sub-consultants hereby grant a 
license to the Owner, its agents, employees and representatives for an indefinite period of 
time to reasonably use, make copies, and distribute as appropriate the Documents, works 
or deliverables developed or created as a result of the Project and this Agreement.  This 
license also includes the making of derivative works.  In the event that the derivative 
works require the Owner to alter or modify the Documents, then the provisions of 8.1 shall 
apply. 
 

8.4 Submission or distribution to meet official regulatory requirements or for other 
purposes in connection with the Project is not to be construed as publication in derogation 
of either the Owner's or the Consultant's rights. 
 

8.5 Upon request by the Contractor, the Consultant will provide electronic files for 
use by the Contractor in shop drawings, submittals, and As-Builts. The Consultant is 
allowed and encouraged to modify the files and take other safeguards as the Consultant 
feels is necessary to protect his and the Ownerôs related liability, including removing 
professional seals, requiring written releases of liability, or other terms and conditions for 
the use of the documents, from the Contractor. The Consultant may charge his actual 
cost plus mark-ups to make the modifications and prepare the documents or files to the 
Contractor. 
 

ARTICLE 9 
 

DISPUTES 
 

9.1 Any claim or dispute between the Consultant and the Owner arising out of or 
relating to this Contract, which has not been resolved in a manner acceptable to both the 
Consultant and the Owner shall be resolved pursuant to the Maricopa County Community 
College District Purchasing Procedures Manual, Section 902, ñContract Claims and 
Dispute Resolutionò (http://www.maricopa.edu/purchasing/pmanual/902.htm). 
 

9.2 The parties agree that the Claims Procedures and Legal Remedies set forth or 
identified in this Article shall be the exclusive means for resolving disputes arising under 
the Contract.  Consultant acknowledges and understands that it must follow this process 
before instituting any judicial proceeding and that all opinions and decisions reached prior 
to any suit, along with their reasoning, shall become part of the legal record of any judicial 
proceeding. 
 

9.3 No suit or action shall be commenced hereunder by any claimant other than in 
the Arizona Superior Court for Maricopa County.  The procedures described in 
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Paragraphs 9.1 and 9.2 for resolving claims shall be exhausted before any lawsuit may 
be filed. 
 

9.4 Nothing in this Contract shall be construed to waive the requirements of 
Arizona Revised Statutes Sections 12-820 (ACTIONS AGAINST PUBLIC ENTITIES OR PUBLIC 

EMPLOYEES) et seq. The Contractor shall file any notice of claim under this Contract within 
the time limits and in the manner specified in Arizona Revised Statutes Section 12-821.01 
(AUTHORIZATION OF CLAIM AGAINST PUBLIC ENTITY OR PUBLIC EMPLOYEE). 
 

9.5 Unless otherwise agreed in writing, the Consultant shall carry on the Work and 
maintain its progress during the resolution of any claim or controversy and the Owner 
shall continue to make payments that are due and owing to the Consultant, and not in 
dispute, in accordance with this Contract. 

 

ARTICLE 10 
 

TERMINATION OF AGREEMENT 
 

10.1 This Agreement may be terminated by either party upon seven days' written 
notice should the other party fail substantially to perform in accordance with its terms 
through no fault of the party initiating the termination. 
 

10.2 The Owner may terminate this Agreement upon at least seven days' written 
notice to the Consultant in the event that the Project is placed on hold or permanently 
abandoned. 
 

10.3 In the event of termination that is not the fault of the Consultant, the Consultant 
shall be compensated for all services and reimbursable expenses properly performed on 
the Project and accepted by the Owner prior to termination date, together with 
Reimbursable Expenses times the multiple shown in Paragraph 14.4 then due. In the 
event this Agreement is terminated before the Consultantôs services under this 
Agreement are completed, the Owner may take over the services to be done under this 
Agreement and prosecute the services to completion by contract or otherwise. 
 

10.4 The Owner may cancel this Agreement without penalty or further obligation 
pursuant to Arizona Revised Statutes Section 38-511 if any person significantly involved 
in initiating, negotiating, securing, drafting or creating the Agreement on behalf of the 
Owner is, or becomes, an employee of or consultant to the Prime Consultant with respect 
to the subject matter of this Agreement, at any time while the Agreement or any extension 
of the Agreement is in effect. Such cancellation shall be effective when written notice from 
the District Chancellor or Governing Board is received by the Consultant, unless the 
notice specifies a later time. 
 

10.5 The Owner may, by written notice to the Consultant, cancel this Agreement if it 
is found by the Owner that gratuities, in the form of entertainment, gifts or otherwise, were 
offered or given by the Consultant or any agent or representative of the Consultant to any 
officer or employee of the State of Arizona. 
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10.6 Each payment obligation of the Owner created by this Agreement is 
conditioned upon the availability of funds that are allocated for the payment of such an 
obligation.  If funds are not allocated and available for the continuance of the Consultant's 
services, the Owner may terminate this Agreement at the end of the period for which 
funds are available.  The Owner shall notify the Consultant at the earliest possible time if 
the Consultant's services will or may be affected by a shortage of funds.  No penalty shall 
accrue to the Owner in the event this provision is exercised, and the Owner shall not be 
obligated or liable for any future payments or for any damages as a result of termination 
under this paragraph.  This provision shall not be construed so as to permit the Owner to 
terminate this Agreement solely in order to acquire similar services from another architect 
or engineer. 
 

10.7 As of the termination date, all Drawings, Specifications, calculations, reports 
and other design, bidding or construction administration documents shall be provided to 
the Owner by the Consultant. 
 

ARTICLE 11 
 

MISCELLANEOUS PROVISIONS 
 

11.1 Unless otherwise specified, Arizona law shall govern this Agreement. 
 

11.2 The prevailing party in any litigation arising out of this Agreement shall be 
entitled to recover attorneysô fees and other reasonable, substantiated costs associated 
with the litigation from the other party based upon the reasonable hourly rate for attorneys 
with similar experience in the community, provided however this paragraph shall not apply 
to administrative dispute resolution proceedings.  The court, not a jury, shall determined 
and award such costs. 
 

11.3 Terms in this Agreement shall have the same meaning as those in Districtôs 
version of A.I.A. Document A201, General Conditions of the Contract for Construction, 
(http://www.maricopa.edu/facilitiesplanning/docs/A201_Gen_Cond_of_Const.pdf). 
 

11.4 The Consultant and its sub-consultants shall seal all plans, works, and 
deliverables prepared by them for this Agreement as required by State law or regulation. 
 

11.5 For all acts or failures to act by either party to this Agreement, any applicable 
statute of limitations shall commence to run and any alleged cause of action shall be 
deemed to have accrued in any and all events not later than the Date of Substantial 
Completion of the Work, and as to any acts or failures to act occurring after the Date of 
Substantial Completion, not later than the date of issuance of the final Certificate for 
Payment unless the Statute of Limitations is tolled; however, the statute of limitations 
shall not be tolled if the non-defaulting party knew or, by the exercise of reasonable 
diligence, should have known of the act or  failure to act. 
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11.6 The Owner and the Consultant waive all rights against each other and against 
the contractors, consultants, agents and employees of the other for damages covered by 
any property insurance during construction as set forth in the edition of A.I.A. Document 
A201, General Conditions, current as of the date of this Agreement.  The Owner and the 
Consultant each shall require appropriate similar waivers from their contractors, 
consultants and agents. 
 

11.7 The Consultant shall indemnify and hold harmless the Owner from all liability 
for damages, and costs for the Consultant's negligent performance and shall further 
indemnify and hold harmless the Owner from all liability that may arise from the use of 
proprietary specifications in documents prepared by the Consultant. 
 

11.8 The Consultant shall defend, indemnify, and hold the Owner, its officers, 
agents and employees, harmless from all liens, suits, claims, demands, obligations, and 
liability to the extent of any tortious acts or omissions of the Consultant, and any of its 
consultants, agents, officers or employees arising from torts or the Consultantôs breach 
of this Agreement.  In no case shall the Consultant be liable for claims, expenses, loss 
or damage to the extent of any tortious acts or omissions of the Owner, and any of its 
contractors, agents, officers or employees arising from torts or the Ownerôs breach of 
this Agreement. 
 

11.9 The Consultant shall comply with Arizona Revised Statutes Title 41, Chapter 9, 
Article 4, and Executive Order 75-5, which relate to nondiscrimination against any 
employee because of race, religion, color, sex, sexual preference or national origin. 
 

11.10 The Consultant agrees to comply with the Immigration Reform and Control Act 
(I.R.C.A.) of 1986, in performing under this Agreement and to permit Owner inspection of 
his personnel records to verify such compliance. 
 

11.11 Per the Maricopa Community College District Purchasing Procedures Manual, 
Section 401: Specifications, no direct or indirect benefit is to be realized by the Prime 
Consultant or his sub-consultants, from the Owner using any organizations or firms, or 
purchasing any products specified in the Contract Documents. 
(http://www.maricopa.edu/purchasing/pmanual/401.htm) 
 

11.12 Legal Worker Requirements:   As mandated by Arizona Revised Statutes      
§ 41-4401, MCCCD is prohibited from awarding a contract to any contractor who fails, 
or whose subcontractors fail, to comply with Arizona Revised Statutes §23-214-A, which 
requires that employers verify the employment eligibility of their employees through the 
Federal E-verify system.  An ñemployerò is an independent contractor, a self-employed 
person, the State of Arizona or any of its political subdivisions, or any individual or type 
of organization that transacts business in the State of Arizona, that has a licensed 
issued by an agency in the State and that employs one or more employees in the State. 
 (See A.R.S. §23-211-4.)  Therefore, in signing or performing any contract for MCCCD, 
the Contractor fully understands that:  

http://www.maricopa.edu/purchasing/pmanual/401.htm
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A. It warrants that both it and any subcontractors it may use comply with all 
federal immigration laws and regulations that relate to their employees and with 
A.R.S. § 23-214-A; 

B. Any breach of that  warranty is material and is subject to penalties up to and 
including immediate termination of the contract; and  

C. MCCCD or its designee is authorized by law to randomly inspect the records 
relating to an employee of the Contractor or any of its subcontractors who 
works on the contract to ensure compliance with the warranty made in 
Paragraph A above.  

 

11.13 Sudan and Iran Requirements: Pursuant to Arizona Revised Statutes            
§ 35-391.06(A) and § 35-393.06(B), every Consultant must certify that it does not have 
ñscrutinizedò business operations in either Sudan or Iran, as that term is defined in 
Arizona Revised Statutes  § 35-391.(15) and § 35-393(12) respectively. 
 

11.14 As used in the Contract, Data means all information, whether written or verbal, 
including plans, photographs, studies, investigations, audits, analyses, samples, reports, 
calculations, internal memos, meeting minutes, data field notes, work product, proposals, 
correspondence and any other similar documents or information prepared by or obtained 
by the Consultant in the performance of this Agreement.  The Consultant shall maintain 
the confidentiality of all Data specifically designated as confidential by the Owner. The 
Consultant shall also require of the Consultant's sub-consultants similar agreements to 
maintain that type of Data.  The parties agree that all Data, including originals, images, 
and reproductions, prepared by, obtained by, or transmitted to the Consultant in 
connection with the Consultantôs performance of this Project is proprietary information 
belonging to the Owner.  The Consultant shall not use the Data for any purposes except 
to perform the services required under this Contract.   
 

11.15 If the Owner requests the Consultant to execute certificates, the proposed 
language of such certificates shall be submitted to the Consultant at least seven days 
prior to the requested dates of execution.  The Consultant shall not be required to 
execute certificates that would require knowledge, services or responsibilities beyond this 
Agreement or commonly expected knowledge of a design professional in a similar 
situation and locality.   

 

11.16 The Consultant shall have the right to include photographic or artistic 
representations of the design of this Project among the Consultantôs promotional and 
professional materials with the prior written approval of the Owner.  The Consultant will be 
given reasonable access to the completed Project to make such representations. 
However, the Consultantôs materials shall not include Ownerôs confidential or proprietary 
information per Paragraph 11.11 or as otherwise determined by the Owner.  The Owner 
will provide professional credit for the Consultant in the Ownerôs materials where 
appropriate. 
 

11.17 The Consultant will specify fault free performance in the processing of date and 
date-related data including, but not limited to calculating, comparing, and sequencing by 
all equipment and software products, individually and in combination, from the 
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commencement of this Contract.  Fault free performance for Y2K compliance shall 
include the manipulation of this data when dates are in the 20

th
 or 21

st
 centuries and shall 

be transparent to the user. 
 
 
 
 
 
 

ARTICLE 12 
 

SUCCESSORS AND ASSIGNS 
 

12.1 The Owner and the Consultant, respectively, bind themselves, their partners, 
successors, assigns and legal representatives to the other party to this Agreement and to 
the partners, successors, assigns and legal representatives of such other party with 
respect to all covenants of this Agreement.  Neither the Owner nor the Consultant shall 
assign, sublet or transfer any interest in this Agreement without the written consent of the 
other.  The Owner will not unreasonably withhold their consent to any requested use of an 
identified consultant or sub-consultant that the Consultant may suggest or select.  The 
Owner retains the right to object to unsatisfactory assignments or sub-consultants and 
request that the Consultant propose an alternate selection. 
 

ARTICLE 13 
 

EXTENT OF AGREEMENT 
 

13.1 This Agreement represents the entire and integrated agreement between the 
Owner and the Consultant and supersedes all prior negotiations, representations or 
agreements, either written or oral.  This Agreement may be amended only by written 
instrument signed by both Owner and Consultant. 

 

ARTICLE 14 
 

BASIS OF COMPENSATION 
 

14.1 BASIC COMPENSATION 
 

14.1.1 FOR BASIC SERVICES (including basic architectural, structural engineering, 
landscape architecture including landscape irrigation, mechanical and plumbing 
engineering, electrical engineering, and civil engineering including site survey), as 
described in Paragraphs 1.0 through 1.6 shall be computed as follows: 
  
Lump sum          ($                    ). 
 
Hourly billing rates shall be per the schedule attached to this Agreement. 
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generally delete: <Following finalization of the project scope at the conclusion of the 

Programming <Schematic Design Phase, the Owner and Consultant agree to re-
evaluate and mutually adjust the fees for BASIC SERVICES and ADDITIONAL 
SERVICES. 
 

14.1.2 Where compensation is based on a Stipulated Sum or percentage of 

Construction Cost, payments for BASIC SERVICES for the Consultant and primary      
sub-consultants shall be made as provided in Article 6, so the Basic Compensation for 
each Phase shall equal the following: 
 

Program Phase: Five Percent (5%) 
Schematic Design Phase: Ten percent (10%) 
Design Development Phase: Twenty percent (20%) 
Construction Documents Phase: Forty percent (40%) 
Bidding or Negotiation Phase: Five percent (5%) 
Construction Administration Phase: Twenty percent (20%) 

 
<or adjust percentages as necessary for the specific project to the negotiated amounts. 
Increase Schematic Design Phase to 15% if no Programming Phase is included> 
 
Payment to minor sub-consultants whose work proceeds or completes in substantially 
different timing than the remainder of the Consultants, may be made upon actual billing 
by other mutually agreed upon schedule. 
 

14.2 FOR PROJECT REPRESENTATION BEYOND BASIC SERVICES, as 

described in Paragraph 1.6, and FOR EXTENDED SERVICES, as described in 
Paragraph 1.6.4 and Exhibit F, compensation shall be computed separately in 
accordance with Subparagraph 1.6.2.  
 

14.3 COMPENSATION FOR ADDITIONAL SERVICES 
 

14.3.1 FOR ADDITIONAL SERVICES OF THE CONSULTANT, as described in 

Paragraph 1.7, and any other services included in Article 15 as part of Additional 

Services, identified after the start of the Work, compensation shall be computed on a 
lump sum basis to be negotiated and agreed upon by both parties to the contract prior to 

start of additional services. ADDITIONAL SERVICES and other Work listed in Paragraph 
15.10 shall be billed at actual value with no multiple or mark-up added. 

 

14.4              FOR REIMBURSABLE EXPENSES, as described in Article 5, and any other 

items included in Article 15 as Reimbursable Expenses, a maximum multiple of 1.10 
times the amounts expended by the Consultant and sub-consultants in the interest of the 
Project. No additional mark-up shall be allowed on sub-consultant reimbursable 
expenses. 
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14.5 Approved PAYMENTS due the Consultant which have not been paid within thirty 
days shall bear interest at the rate of 10% per annum, or other amount specified by 
Arizona Revised Statutes 44-1201, beginning on the 31st day following the due date. 
 

14.6 If the scope of the Project or of the Consultant's services is changed materially, 
the amounts of compensation shall be equitably adjusted. 
 

14.7 If the services covered by this Agreement have not been completed within 
ninety days beyond the final completion date shown in Exhibit B, through no fault of the 
Consultant, the amounts of compensation, rates and multiples set forth herein shall be 
equitably adjusted. 
 

ARTICLE 15 
 

OTHER CONDITIONS OR SERVICES 
 

15.1 The following are included in the Agreement: 
 

(a) Exhibit A --- DESIGN, CONSTRUCTION AND EQUIPMENT BUDGET 
 
(b) Exhibit B --- CRITICAL DATE SCHEDULE 
 

(c) Exhibit C --- MINIMUM REQUIREMENTS FOR  <PROGRAMMING 
PHASE, SCHEMATIC PHASE DOCUMENTS, DESIGN 
DEVELOPMENT PHASE DOCUMENTS, CONSTRUCTION 
DOCUMENT PHASE SUBMITTALS, and CLOSE-OUT PHASES 

 
(d) Exhibit D --- EDUCATION SPECIFICATION DATED <>, incorporated by 
 reference. 
 

(e) Exhibit E --- CONSULTANTôS PROPOSAL DATED <          >   <and 

revised <     >>.  
 
(f) Exhibit F -- EXTENDED SERVICES REQUIREMENTS (Not Used) 
 
(g) Exhibit G -- ADDITIONAL CONSULTANT REQUIREMENTS WHEN 

THE OWNER USES CONSTRUCTION MANAGER at RISK PROJECT 
DELIVERY 

 

15.2 Owner agrees to furnish under separate contract, the services of a               

geo-technical engineer <and surveyor per Article 2. 
 

15.3 Consultant agrees to provide within his BASIC SERVICES costs printing, 
copying of reproducibles required to be submitted in Exhibit C, and those required for his 
in-house and consultant printing/copying.  Owner agrees to pay for printing and copying 
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of Contract Documents for bid and construction, plus any other printing specifically 
requested by the Owner in addition to items noted above. 
 

15.4 As part of BASIC SERVICES, at the completion of the project, the Consultant 
shall provide a computer disk containing updated final, updated site plans and floor 

plans in AutoCAD, (latest version).  Also as part of BASIC SERVICES, the Owner 
requests a copy of all construction documents and other computer generated drawings 
or details produced for this project, including all sketches produced for Requests for 
Proposals, Supplemental Instructions, Requests for Information, etc.  All addenda and 
additional sketches or drawings shall be made to the original base bid documents, with 
bubble or highlight to indicate changes; and hand drawn materials should be 
electronically transferred to the CAD/D set of drawings.  This material does not need to 
be updated to ñAs Builtò status unless otherwise required by this Agreement or paid for 
as Additional Services.  This material will be used for the Ownerôs facility management 
use only.  All external CAD file references (XREFôs, etc.) required for the drawings shall 
be bound within each sheet or image in the electronic files and shall be verified as 
present, sufficient and effort free prior to transmittal to the Owner, such that a single 
sheet or image can be sent without additional XREF files being required. 
 

15.5 Consultant shall provide and will be reimbursed for one copy of all 
professionally taken slides, videotapes or photographs of the completed project.  
Reimbursement for these copies will be at the rate charged to the Consultant by the 
photographer for additional copies at the time of the original shooting.  This material will 
not be reproduced further for publication by the Owner and will be for his own use only. 
Proper credit for both the designer and photographer will be provided in any publication 
or distribution of these materials.  
 

15.6 As part of BASIC SERVICES, the Consultant shall develop and incorporate 
additive alternatives as part of the construction documents for the purpose of ensuring 

that <bids the GMP fall within the budget.  Additive alternatives must have prior written 
approval of the Owner before being incorporated in the Construction Documents.  No 
additional fee will be paid to the Consultant for the design or inclusion of additive 
alternatives that fall within the CCAP budget shown in Exhibit A. 
 

15.7 Electrical engineering services to be included in BASIC SERVICES shall 
contain all necessary work for <telecommunications, audio/visual systems and data 

communications pathways <and wiring, <security, <uninterruptible power supply <and 
emergency power systems. 
 

15.8 All expenses described as BASIC SERVICES in Article 15 shall be included 

within the fixed cost for each sub-consultant. < (Reminder to negotiate services for 
renderings, interior design, landscape, civil engineering including all offsite and onsite 
work, special inspections by the structural and electrical engineer, kitchen equipment 
consultant, wind consultant, vibration consultant, lab consultant, acoustical consultant.)   
 



 

TERMS AND CONDITIONS OF AGREEMENT  
BETWEEN OWNER AND CONSULTANT  

Page 37 

 
 
 

 

15.9 <This Agreement will include Program Phase work as described in Exhibit C. 
The purpose of this Phase is to develop an understanding of all factors and determinants 
relating to the proposed project.  This information will supplement the Educational 
Specifications provided by the Owner.  Information will be gathered from existing sources 
and will include discussion and meetings with District staff, college administration and 
user groups.  In general, programming will address the goals or mission statement, 
project context, functional program, expansion of information provided in the Education 
Specification, and access, circulation, parking, site characteristics and development.  
Phasing of work shall be addressed as applicable.   
 

15.10 OTHER CONSULTANTS or ADDITIONAL SERVICES required for this project, 

to become part of the BASIC SERVICES and described in Exhibit F, include the 
following: 

 <edit as required>  

 Program Verification of Existing Ed Spec $ 

 Civil Engineering (other than basic services and survey) $ 

 Laboratory Consultant $ 

 Audio/Visual or Acoustic Consultant $ 

 Allowance for special structural inspection $ 

 Allowance for special electrical inspection $ 

 Cost Estimating $ 

 Food Service Consultant $ 

 Allowance for fee for artist for public art $ 

 Master planning (inclusive of all disciplines)  $ 

 <Other- for exampleé.. $ 

 Additional Program Development or Verification $ 

 Interior Design $ 

 Hydrology Study $ 

 Traffic Study $ 
   

 TOTAL $ 
 

15.11 REIMBURSABLE EXPENSES shall be billed against an $< allowance, as 
established by this Contract and described in Consultantôs proposal in Exhibit E. The 
Consultant may bill against this amount on a monthly basis by providing back-up and 
supporting bills, invoices, etc. acceptable to the Owner. The Owner will retain any 
unused balance at the close of this contract. 
 

15.12 TOTAL CONTRACT AMOUNT, including BASIC SERVICES, ADDITIONAL 

SERVICES, EXTENDED SERVICES and REIMBURSABLE EXPENSE ALLOWANCE, 
shall be a lump sum of: 

< Dollars and < Cents ($0000.00). 
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This Agreement entered into as of the day and year first written above. 
 

OWNER   CONSULTANT 

 

Maricopa County Community College District         

 

Michael McIntier, CPPO, C.P.M        

 

Director Strategic Business Support Services        

 

 

BY   BY     

 

 

-- End of Agreement Between Owner and Consultant -- 




