PUBLIC ACCESS TO PERSONAL EMAIL

ver the last few years, many members of
Othe Maricopa community have had yrst-

hand experience with laws regarding pub-
lic records. Requests for access to employee e-
mails made pursuant to these laws have required
disclosure of many such records.

Consequently, most have come to know
the potentially public nature of whatever might be
memorialized in an e-mail communication.

This public nature is contemplated in the
District's Technology Resource Standards. The
Standards do assure the user of the Maricopa e-
mail network that, “[t]o the extent possible in the
electronic environment and in a public setting, a
user’s privacy will be honored.

“Nevertheless, that privacy is subject to
Arizonais public records laws and other applica-
ble state and federal laws, as well as policies of
Maricopais Governing Board, all of which may su-
persede a user’s interests in maintaining privacy
in information contained in Maricopa’s technology
resources.”

The extent to which any desire for privacy
may be honored is subject, however, to more gen-
eral requirements prescribed by the Standards.
Most notably, use of Maricopais technology re-
sources, including the e-mail network, fis limited
to educational, research, service, operational, and
management purposes of the Maricopa County
Community College District and its member insti-
tutions.”

A recent decision from the state’s court of
appeals, however, addresses whether personal
e-mails a user maintains on a public employerts
e-mail network--indisputably contrary to that em-
ployeris acceptable use policy--might constitute
public records which the public might have the
right to inspect.

In Grifys v. Pinal County, a county man-
ager became the target of an investigation over
misconduct. When the media requested hundreds
of his e-mails sent over the county network, he
sought to block the disclosure of e-mails of a fiper-
sonal nature,0 including ficommunications regard-
ing a personal vacation and . . . purchases from

online retailers.”

The court held that
such personal e-mails
were not subject to
disclosure as a public
record. They were not
created by a public of-

ycer in pursuance of a
duty, the manager held
no statutory duty to create or use the e-mails, and
they were neither relevant nor appropriate to any
discharge of the manager’s duties.

In the courtis view, an e-mail is analogous
to a telephone call. “Because of their transitory
nature, the content of telephone calls generally
would not be considered a public record.

filn our view, it deyes logic to believe the
legislature intended to require every state ofycer
or employee, for purposes of disclosure on a pub-
lic records request, to record the content of all of
his or her personal telephone calls . . . .

‘Itwould be just as illogical to infer any such
intent with respect to electronic forms of commu-
nication that are purely personal in nature, even
though e-mails are essentially self-documenting
and easily retained.”

No aspect of the Grifys opinion suggests
that, notwithstanding the mandates of a policy
such as Maricopals Technology Resource Stan-
dards, a user should feel comfortable in using the
employeris e-mail system for personal purposes.

Furthermore, the ruling does not address
whether, for instance, the entirety of an e-mail
communication addressing both personal and
business matters might be subject to disclosure in
the event of a public records request.

It does, however, help to deyne the limits
of the public’s right to know.
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In the Summer 2006 issue of
In Brief, the potential risk of
children on campus was dis-
cussed. Thisissue will discuss
how we can minimize these
risks and protect our institution
from liability.

The yrst step to minimize
risks is to establish guidelines that specify what
kinds of visits are acceptable. These guidelines
would depend on when, where, and why children
visit your campus. A way to determine this is to
address speciyc places children are likely to be.

Some higher education institutions’
guidelines say minor children are not permitted
on campus unless they are enrolled in classes,
participating in a college-approved event that re-
quires adult supervision, or visiting with the direct
supervision of their parent or guardian. Guide-
lines may also denote certain areas as being off-
limits to children, such as those with hazardous
materials or activities, and those in which class-
es, exams, or meetings are taking place.

It is a good practice to child-
proof your campus, at least those areas where
children’s programs are scheduled. Check the
rooms, entryways, and play areas from a child’s
viewpoint. Look at windows, open doors, closets,
and yre escapes for fall or trap hazards. These
are not the only areas to check. Be sure to con-
duct frequent rigorous inspections to assure that
your premises are well maintained, safe, and se-
cure.

We must provide appropri-
ate supervision at all times. Adequate supervi-
sion can mitigate many potential problems. The
courts have reviewed what constitutes a reason-
able ratio of supervisors to children. The factors
they have considered include the participants’
ages and maturity level, their propensity for un-
ruly behavior, their skill level, and the type of
planned activities.

Background checks are very important

screening devices for supervisors, counselors,
volunteers, and others who will work with chil-
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dren. Many employees are required by the law to
have background checks before they begin work-
ing with children. Be sure to review job descrip-
tions to determine which positions should have
background checks completed.

Steps in prevent-
ing child molestation include training all staff to
recognize the warning signs of sexual abuse,
conducting background checks, and following up
promptly on complaints, concerns, and rumors.
Other good practices include having two adults
present with children at all times, and prohibit-
ing staff from having private contact with children
outside of the workplace.

Let the
parents know what to expect before their children
arrive. Avoid inappropriate topics and activities.
Depending on where children go on college cam-
puses, they may be exposed to pictures, opin-
ions, or behaviors their parents may object to.
For example, if computers the children will use
in an activity do not have ylters, let the parents
know.

Children may
come to your campus through an arrangement
with another organization. Through contractual
risk transfer, that organization may be respon-
sible for the children’s safety while they are on
your campus. A contract with an indemniycation
clause is an appropriate risk transfer method.
Please contact Legal Services for assistance
with these contracts.

Assumption of Risk Forms advise the parents
about activities and the potential risks of those
activities. The parents or guardians should sign
this form acknowledging their knowledge and
consent for their children to participate in the ac-
tivity; a full and clear explanation of the activity;
any risks involved in participation; and any trans-
portation involved. Be speciyc as possible in
stating what is involved, the potential risks, and
the voluntary nature of participation. Assumption
of Risk form templates are located at http://www.
maricopa.edu/legal/rmi/. For assistance in draft-
ing Assumption of Risk forms for speciyc activi-
ties, please contact the District Risk Manager.
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mong the more than a dozen ballot propo-

‘ * sitions before Arizona voters this coming

November, two may have particular impact

on both students and employees of the Maricopa
Community Colleges.

Proposition 300 is a referendum that, in
part, would amend select provisions of the state’s
education code. Those proposed amendments
are targeted at college and university admissions
and eligibility for adult basic education programs.

The measure would amend statutes gov-
erning residency and ynancial aid for public col-
leges and universities.

Speciycally, new language proposed un-
der Prop. 300 would hold that, in accordance with
the lllegal Immigration Reform and Immigrant Re-
sponsibility Act (IIRIRA), “a person who was not
a citizen or legal resident of the United States or
who is without lawful immigration status is not en-
titled to classiycation as an in-state student pur-
suant to” statutes that prescribe eligibility require-
ments for residency status.

Under IIRIRA (a federal statute), an “alien
who is not lawfully present in the United States
shall not be eligible on the basis of residence
within a State . . . for any postsecondary beneyto
unless a citizen or national of the United States is
eligible for such a beneyt without regard to wheth-
er the citizen or national is a state resident.

Moreover, under the proposed new mea-
sure, every community college and university
would be required to “report on December 31 and
June 30 of each year to the Joint Legislative Bud-
get Committee the total number of students who
were entitled to classiycation as an in-state stu-
dent and the total number of students who were
not entitled to classiycation as an in-state student
under this section because the student was not a
citizen or legal resident of the United States or is
without lawful immigration status.”

The ynancial aid provisions of Prop.
300 come in the form of a proposed new stat-
ute, A.R.S. A15-1825. This law would preclude a
“person who is not a citizen of the United States,
who is without lawful immigration status and who
is enrolled as a student at any university . . . or
at any community college under the jurisdiction
of a community college district in this state” from
receiving “tuition waivers, fee waivers, grants,
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scholarship assistance, ynan-
cial aid, tuition assistance or
any other type of ynancial as-
sistance that is subsidized or
paid in whole or in part with
state monies.”

Every community col-
lege and university would be
required under the new law to
“report on December 31 and
June 30 of each year to the Joint Legislative Bud-
get Committee the total number of students who
applied and the total number of students who were
not entitled to tuition waivers, fee waivers, grants,
scholarship assistance, ynancial aid, tuition as-
sistance or any other type of ynancial assistance
that is subsidized or paid in whole or in part with
state monies . . . because the student was not a
citizen or legal resident of the United States or
not lawfully present in the United States.”

Finally, Prop. 300 would require that
many forms of adult basic education currently of-
fered under the auspices of the State Board of
Education would be open “only to adults who are
citizens or legal residents of the United States or
otherwise lawfully present in the United States.”

While the passage of Prop. 300 would
result in amendments to the state’s education
code, voter approval of Prop. 107 would effect an
amendment to the state’s constitution.

Prop. 107, a citizens’ initiative, would add
a new Article XXX, consisting in its entirety of
the following sentence: “To preserve and protect
marriage in this state, only a union between one
man and one woman shall be valid or recognized
as a marriage by this state or its political subdivi-
sions and no legal status for unmarried persons
shall be created or recognized by this state or its
political subdivisions that is similar to that of mar-
riage.”

The Maricopa Community College Dis-
trict, like other public employers, offers domes-
tic partner beneyts for its employees. An Arizona
community college district is a political subdivi-
sion.

Consequently, Maricopa and similar pub-
lic employers would likely be precluded from of-
fering such beneyts if the voters approve Prop.
107 this November.
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POLITICAL ACTIVITY ON CAMPUS: An Employee’s Guide
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all sorts of venues, and the tradition of politi-
cal activity on American college and univer-
sity campuses is time-honored.

Every election year prompts political activity in

Most states, however, have enacted laws
that curtail some political activity when its effect
constitutes an unlawful use of a public institution’s
resources to inpuence the outcome of an election.
Under A.R.S. A15-1408, such a prohibition applies
to Arizona community college districts. Neverthe-
less, the law permits many varieties of political ac-
tivity. In general, then, the following would be per-
missible:

* A college may sponsor, without charge, fo-
rums on political matters whereby representatives
of all candidates or viewpoints on an issue are af-
forded equal opportunity to voice opinions. The col-
lege may in a similar fashion host persons to speak
to students in a classroom setting.

* Employees may engage in other political
activity-such as soliciting contributions and distrib-
uting information-on their own time and at their own
expense.
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» Academic free-
dom protects much
expression of opinion
in the learning environ-
ment; however, faculty
should be careful that
such expression not be
construed as an effort to
inpuence the outcome of
an election in attempting to affect a student’s vote.
Such an effort would be outside the purview of aca-
demic freedom.

* A college may allow political organizations
to use its facilities in the same manner as it would
other non-political organizations. Typically, this will
be in accordance with applicable regulations re-
garding the use of college facilities and solicitors’
use of common areas on the campus.

The following would generally be deemed
prohibited political activities:

A Employees should not attempt to inpu-
ence any subordinate employee’s vote or activities
as to a political issue, regardless of whether such
an attempt takes place on work premises or during
work hours.

* District equipment, supplies, telephones,
communication networks, vehicles and other re-
sources should not be used to prepare or distribute
political campaign literature, advocate for or against
a political issue, or otherwise attempt to inpuence
the outcome of an election, regardless of whether
the activity occurs during off-hours or whether the
district might be reimbursed for such use.

» Employees should not engage in fund-
raising, signature-gathering, solicitation, or other
political campaign activity in the course of perform-
ing their employment responsibilities.

« Political signs, bumper stickers, or similar
displays should not be placed on college or district
premises, automobiles, or other equipment.

» Employees should not wear any employ-
ment uniform, badge, or other employment identiy-
cation, or distribute business cards while engaging
in political activities outside the course of perform-
ing their employment responsibilities.

Reprinted from a previous edition of In Brief
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